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Abstract

All members of the armed forces are obliged to observe the rules of international humanitarian law during armed
conflicts. Commanders bear the duty to ensure compliance with these rules by the forces under their command.
Any dereliction of this duty undermines the very rationale underlying these laws and consequently gives rise to
the commander’s criminal liability. The criminal responsibility of a commander essentially stems from acts of
omission. Nevertheless, subordinates themselves are not absolved of fault, nor exempt from blame or punishment.
Both international humanitarian law and international criminal justice, in their endeavor to prevent violations of
the law, impose greater responsibility on senior officials or superiors than on subordinates. Indeed, a superior who
neglects to punish a subordinate responsible for committing murder may face a more severe penalty than the
perpetrator of the murder himself, even if the superior lacked the specific intent required for the commission of
the crime.

This study adopts a descriptive—analytical method, relying on the examination of legal instruments and the
consultation of library and online sources. The research aims to analyze and elucidate the underlying causes and
factors giving rise to the criminal responsibility of military commanders, while underscoring the necessity of
compliance with international humanitarian law.
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1. La responsabilité pénale individuelle des commandants et supérieurs hiérarchiques.

2. http://www.asser.nl/default.aspx?site_id=9&Ilevel1=13336&level2= 13375&level3=13465.

3. Hague Convention, No. IV, "Respecting the Laws and Customs of War on Land", October 1907, in The
American Journal of International Law (AJIL), Supplement 90-117, 1908.
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. Henzelin Marc, "Les "raisons de savoir" du supérieur hiérarchique qu'un crime va étre commis ou a été commis
par un subordonne TPIY ou TPIR", I'Actualité de la Jurisprudence Pénale Internationale, Bruylant,
Bruxelles/2004. Disponible sur: www.lalive.ch

See:

- Jean Baptiste UWIHOREYE MUKARAGE, "L'application par les juridictions répressives internationales de
l'article 3 commun aux conventions de Geneve et du protocole additionnel Il auxdites conventions: cas du
tribunal pénal international pour le Rwanda", Université Nationale du Rwanda, 2006.

Disponible sur: www.memoireonline.com/a/fr/cart/add/4705.

- Cette clause a considérablement varié au cours des différents travaux. Voir notamment le projet du Comité

International de la Croix Rouge qui, a son art. 76, comportait I’expression “ s’ils savaient ou auraient di savoir”.

113

L’amendement déposé par les Etats-Unis proposait la mention suivante : “ s’ils savaient ou auraient da
raisonnablement savoir, dans les circonstances du moment”, Actes de la Conférence Diplomatique sur la
Réaffirmation et le Développement du Droit International Humanitaire Applicable dans les Conflits Armés,

(CDDH/1/306), Geneve, 1974-1977, Actes I11, p. 342.
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v. Case the Prosecutor v. Abdul Raheem Muhammad Hussein, case number ICC- 02/-05-01-12. available at:
WWwW.icc-cpi.int.



V-q 43l by Jollions i 53 ool ile b (6 S Codghuma 1 (ol

2l Aad 5 Sl 03 S Jas B S s sl ade &S a5l Olasl gl Jsine S 5 Dy e s
el (65 o s 85 5 035 platal LB led )5 S Sl OF 51l il s o )l 1 e Sl
Siond 24V STV 5 sn (6T i a6 A8 Mallo Olges saabialad ¥ (osle U5l iy 51 ool end)
S 2ails 5 ae (Erdemovi€ Case) g s gos )l (s4nid 53 Gole oS 50 6l a8 Madl o 015> il
The Prosecutor v. Erdemovic, 1996: ) > 55 < smme (K o3l el Rl 5o Sl plis WS ool
OB 4 Jem 4 ol anils Mol Mol (5,45 Olps Saabalud Y (gosle oty 35050 s o0l (para. 19
i 50k Sl sl ol (S (oS s ot oS 3,8 e s | 0l ol s e S s S,
L5 2,8 U3 eete S o 58 Rl il Gasial 0506 STl 6 pd (S ol (5 2550 53 (S5
B s 48 5,8 e JlE ol on S s b3 ibg e laciio 5t o SR 4 00 0 S Dlilane Bl 4
kol pen s il Ol o ) L aslialad 3 sddichio 5 WSl Sl S ST e Ll e 38 G O
S SN O Plas (S s Olpea Y oale Lo LSS LS s (S delase) Cdan Ol giea Y

(Y'Y"—Y’YO \Y’/\V ;;.)JJLA)JJ}‘)) .L....Zby (a‘.U\ LS‘J" fj‘b L;b\.} aS c)ji &.’v‘ 641.;..»:}44 rJP-

—_

(S 325 4ol
Gty ) Wl o Gaim el Cole, Wil aidy Obadle b liwss iy Mallop Gai> (olul
(o Aol b IS B gile sl b (gl a el oo Ol gale Syl LS pandd 395 el o O sl
Sk s @51 oS Condly 4l S Sl U el S50 8 KT by 45 el b 51 ke sukial, o
S Ly pl g S gad Slas (5,48 S s 511 5 g3le Olaile 3 Bl il SUSE| il b s (slas
J- s byl s sl akile b o )};La (Cmsls oo L [aS anils 555 AJs] (W) L axasls po0 s lile 3
L sl i 51 @S 6l dsine 5 03Y SLIGH (8,50 55 G5l 5 ik o o oy SSS
st oG p3) alies Jlgl 5 gLl amn ol 3V S0 (S 1L 3 S A SS OT OLSS e Dl sl
S 5l e (S Sl OUSS 0 ppomen 358 D13 a5 050 58 SRR D3 (eile 3 ISSH 5 oo
5 Hlog e sy 5 e sae Dbl OLSS o b (s3le ol 31 a8 (5 Ko lslael (2 51 aSl i Jls )5 5
S S Golals Sle sl ol 1y (6h5 0 5 s sbaail » 4SS L aalg 5o o)l Sliales (gaiy) l ol
wr oy Sloy ayl s 4l a5 Ko slaagr lasli g, 03 ey by S8 Ol o Mol
o slos 5 o ad L0 et 5 ol 25 o831 Jams o landly 5 Uil bilos o Jpins 5 03Y (gl

Al e



VEE 5l /gl 0,leans/ gl JUof Mol (ym 5 (i sl Julos dolibiad

VY-

el = Ao S0 5 ailels Slamoltn Oloj o Ko 8 S el Colam (1740) 21, (ST
() angann & oo oK251 sLesil 1 L

i ules CYis a8 gome 53 4S8 Mol Goim 5 Goe e (1Y) pal ol 033K
oms LSO (Y=Y o ) #) e il po ol Mol

oz 5 () ) ilels Slaolie Gai (63,005 el OYAY) oo Jbe 550 Sl Gl
SN QU ) S5 P PSS - VPR 1

o2 5l 3 b eed s Ml cd st s o ol (OFAY) Comm ( leS 5 ok 5 demes (ol a
o0V Y (Gai i alms . Ml wlin s 20 G 4

5 A Kin b 105 Ol e S5 SRS M G (V£0)) 01800 5 5 55T chnnS
sktlon ] dos 5 Olidon 3 plg Gtar 5 (6085 Mot i (VTAT) SL KL S sopls 25
e 10) 5

el > L (S0 5 el Slas oo Gaim o slol,s (\WAE) 55l clils 5 & ol (IS
e (a5 ale ez 101 LY

WBOLL il ps ot Moo Saim (o a0 ool ol 2 (OVYAY) as o o Sl e
o8 ol sl s IS

583 e 5 () ) Ao il s ity [ Gaim OYAV) i ) Solll 53 5 50k 015 5 S
Aome LS 016 G e o Ml aaS 5 4Ll 058 (el sl

References

1. Bourgon, S. (2007). La doctrine de la responsabilité du commandement et la notion de lien
de subordination devant le tribunal pénal international pour L'Ex-Yougoslavie .La Revue
Québécoise de droit international (Hors-Série).) YY-4V |

2. Cérone, J & ,.S4Couto, S .(Y+ + ¥) .International criminal law: A discussion guide .American
University's Washington College of Law, War Crimes Research Office.

3. Henckaerts, J. M & ,.Doswald-Beck, L .(¢+ + &) .Customary international humanitarian law:
Vol. Il, Practice-Part 1 . Tf&ICRC, Cambridge University Press.

4. Lenhardt, C. (2008). Individual liability of private military personnel under international
criminal law .The European Journal of International Law.) +¥Y-Y 1o (8)19,

5. Pilloud, C., et al .(" A7) .Commentaire des Protocoles additionnels du 8 juin 1977 aux
Conventions de Geneve du 12 ao0t 1949 .Martinus Nijhoff Publishers.

6. Rondeau, S.(Y++A) .Violation du droit international humanitaire et réparation: la place de
la victime individuelle .Université du Québec a Montréal.

7. Triffterer, O & ,.,Ambos, K. (Eds.) .(Y+ V) .The Rome Statute of the International Criminal



WY 43liurg sy Joll i B9 3 (sollad Bilo b (6 S Cadgimne 5 (sholi

Court: A commentary .(3rd ed.). C.H.Beck, Hart, Nomos.

8. Williamson, J. A. (2008). Some considerations on command responsibility and criminal
liability .International Review of the Red Cross.¥ V-Y ¥ (YV+) 9.

9. Zakr, N. (2001). L'imputabilité des faits et actes criminels des subalternes au supérieur
hiérarchique devant le TPIR .Revue de Droit International.()) 44,

10. Zakr, N. (2002). La responsabilité du supérieur hiérarchique devant les tribunaux pénaux
internationaux .Revue internationale de droit pénal.7Y-¥4 (Y-Y) Vr,

11. Zimmermann, B .(Y4YY) .Commentary on the Additional Protocols to the Geneva
Conventions .ICRC, Martinus Nijhoff Publishers.

1. The Prosecutor v. Abdul Raheem Muhammad Hussein ,ICC, 2012, Case No. 02/05-01-12

2. The Prosecutor v. Clément Kayishema and Obed Ruzindana ,ICTR, 1999, Case No. ICTR-95-
1-A

3. The Prosecutor v. Erdemovic ,ICTY, 1996, Case No. IT-96-22-A

4. The Prosecutor v. Joseph Kony, Vincent Otti, Okot Odhiambo and Dominic Ongwen ,ICC,
2005, Case No. 02/04-01/05

5. The Prosecutor v. Tadic ,ICTY, 1999, Case No. IT-94-1-A

6. The Prosecutor v. Tihomir Blaskic ,ICTY, 1999, Case No. IT-95-14

7. The Prosecutor v. Zejnil Delalic ,ICTY, 1998, Case No. IT-96-21-T



