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Abstract 

This study was conducted to analyze the legal challenges arising from the exercise of 
rescission rights in real estate transactions, particularly in light of Note 1 of Article 1 of the 
Law on the Requirement to Register Real Estate Transactions. The central question is 
whether the doctrine of ‘waste in law’ (talaf-e ḥ okmi), can provide a coherent solution, 
consistent with fundamental principles of private law, to resolve the conflict between a 
rescission right holder's claims and the rights of bona fide third party? This conflict becomes 
particularly acute when the subject matter of transaction has been officially transferred to a 
third party after the right of rescission has accrued. In addressing this legal dilemma, the 
legislator , drawing upon the legal-jurisprudential foundations of ‘waste in law’, has 
established a dual mechanism whereby, in certain cases, either restitution in kind (recovery 
of the asset itself) or a claim for its current fair market value may be pursued. However, the 
interpretation and implementation of this remedy face significant challenges, including 
conflicts with fundamental principles such as relativity of contracts, legal autonomy of 
transactions, and legal certainty derived from official registration. 

The findings of this study reveal that in certain circumstances, the holder of the 
right of rescission may reclaim the actual property from a third party without having 
officially and explicitly exercised such right; a situation that conflicts with principles of 
ownership stability, protection of bona fide third party, and public trust in the official 
registration system. This study, employing an analytical-descriptive methodology and 
drawing upon jurisprudential, legal, and comparative foundations, ultimately proposes 
three remedial mechanisms: First, mandating actual and formal exercise of rescission by 
the transferee as a prerequisite for recovery; Second, compensating bona fide third 
parties in cases where the property is restored; and Third, enhancing informational 
transparency and implementing warning systems in the transaction registration process. 
These reforms can safeguard the rights of the rescission holder while ensuring a 
balanced protection of interests and legal security for all other stakeholders. 

Key words: Waste in Law, Right of Rescission, Bona Fide Third Party, Relativity of 
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����������	
��
��������������������������������������� !"#���$%
���&'&� ()*+�,-./01�234-5�6370�89-:1�;<=�8>?-@?�-A�34-5�B?�BC.>D�,-?�E>D�FGH�)=�8/IJK��LCA1�)=�M=*C4 B?�-NOD�PQI�RH�630)1=�2S9-H�T./O?�=U0�,-?�V<)�SWX:�85�301*D��=1=J/Y1�RH�<�3OZ�[*\)�8X9<1�8X91 )�LA1�M=)130�1)�,-?�LX]�̂H�-5�_9-̀�a-b41�V1�SA-WH�c-/Y1)�)=�=JGA<�dLQ�CeX0�SCXO?1�SCA*.D�<�S LA1-5�MSY1�BWY)�(f?-@?�T./O?�c1J5�PQI�RH�=*\<�()*+�)=�2,-H��,-C?�LX]�S7KV-5�-A�8X91 ,-./01�8C5�,-C?�S7KV-5�6V-\1�6JghD�2c<�SXG9-?�85�B?�)=-C+�1)�,<1�63COi=��)=�(<-CjD�LCA1�M3COZ �dLX])=�2=JGA<)�0�8Z�,-Hk-l@01�B]*�B?�m-70�B:*.H�cJAno�p9-q�-C5�-C?1�23i=��<�cJXCQjD�c-Ci 85<)�c3\�BD-?-N51��RC.rD�RCX:=�)-CX@?�8Z�SQX0�sb7?�MSY<)tPCQI�RCHu��-CAv�<�2SCQXq �̂H�dLQ��eX0�TA3ChD�8GOA1�LWw�MJXx�-A�=)1=�8>?-@?�S4*0JY�)=�cJX̀yD�;<=�=1=)1J:�)=�_9-̀�sb4�S?-@?�6JXz0V�J5�J̀{?�B.H�85�PQI�RHB?�2c3@5�(f��SCX@l:�<�-Ci=1=)1J:�,f./Y1�,*+1�-5�301*D�2SCY1�B:*C.H�F|0�c-/Y1)�)=�FN?�B?-K�Jw-H�6JghD�2[*Wz?�)=�M34-5�})-@D�)=�BWY)�Sh̀RX:=�LXXhD�3O?V-X0�-?1�Fi�LXWC~D�c1J5�BD-Hf+1�<�FXi-j?�JD��<�PCQI�RCH�63C0)1=��*C.H�m-C?V �̂H�-5�_9-̀�a-b41�dLQ��eX0SY1�S�� ������������������������������������������������������� �� ���¡�����¢£�¤�¥¦§���̈£���������������©ª���¤��«¬����­®���̄�����;3C]�V1�BC4-0°±J4�EC>bD�)-CXx�T?-4�8Z�BA-i=1=)1J:�)=�PQI�RH�,-W]1�2m1JA1��*.H�)=�23O/Qi�²±-Q:1�Sx1=Jo�;3]�3O0-?�23N@D�c1J\1�301*D�B?5�_9-̀�sb4�SXG9-?�J5�SCX0�LQH�- �)1nKJX̀yD34-5�S0-WCw�2²SCY1�LXIJ³�kJ+�Bw1JD�J5�BO/h?�8Z°±J4�)-Xx�kfxJ5�2)-Xx�LA1�MB?�́*Qr?�3N@D�µ.0�c1J\1�B?�6V-\1�63O4<JI�85�<�=*4��=1=)1J:�2)13AJx�E>bD�()*+�)=�3i= �2m-AV*D-Z°�3OZ�PQI�1)¶·̧¹�º¶·¹»¶·¼�M²85�PQI�±J4�JK1�9<1�=1=)1J:�L/?�)=�½AJ+�()*+�8CX�=1=J/CY1�c1J5�SQb0�63O4<JI�RH�2±J4�LA1�V1�_9-̀�sb4�Bi-Kv�;3]�-5�B/H�234-5�634�JZ¾�3O0-?�B9*+1�J5�BO/h?�=JGA<)�LA1�MSY1�¿*jr?�ÀXh?t=1=)1JC:�=-Cj?�V1�[f³1�}JI°u�6=-C?ÁÁÂ� �<�²M;M�ta-b41�k)-@/?�)-/I)�uB?�)-|/01�8Z�SY1�,-C./01�=<)��c-Ci=1=)1J:�c1*C/r?�2m-K3C0JXK Xo�2c)-g01�PX4°�3OOZ�BY)J5�1)�LX7¶Ã¶Â�º¶ÂÄ�º-/X5�2BOXWx�;-?1�ÅÂÁÄ��M²� LA1-5�34-5�6370�½AJgD�,<1�=1=)1J:�)=�PQI�±J4�JK1�2,-H�2�̂H�-C5�8CZ�BÆ9-̀�sb4�dLCQ�CeX0�S 8@A-h?�²PQI�m-G?1�V1�[f³1�m<35°�BC?�SCA-WH�26=JCZ�c)13CAJx�1)�8C?-0��2SC9-H�LCA1�)=�M=*C4



����������	
���
���������������������
�

������������� ��!��"
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