Proposing a Statutory and Interpretive Framework Based on Kelsen’s

Ayat Mulaee!
Seyyed Hossein Malakooti Hashjin®

Pure Theory of Law
| Seyyed Mohammad Tagi Alavi?

| Masoud Ahmadi*?

1. Associate Professor, Department of Law, Faculty of Law and Social Sciences, Tabriz University,
Tabriz, Iran. Email: alavi@tabrizu.ac.ir

2. Professor, Department of Law, Faculty of Law and Social Sciences, Tabriz University, Tabriz,
Iran. Email: amulaee@tabrizu.ac.ir

3. Associate Professor, Department of Law, Faculty of Law and Social Sciences, Tabriz University ,
Tabriz, Iran. Email: malakooti@tabrizu.ac.ir

4. Corresponding Author; PhD Candidate, Department of Law, Faculty of Law and Social Sciences,

Tabriz University, Tabriz, Iran. Email: masoudahmadi@tabrizu.ac.ir

Article Info

Avrticle Type:
Research Article

Pages: 2459-2482

Received:

2024/04/06

Received in Revised form:
2025/03/01

Accepted:

2025/05/05

Published online:
2025/12/22

Keywords:

pure theory of law,
legislation guided by
criteria, constitutional
interpretation,
hierarchical structure, soft
constitution.

Abstract

Kelsen’s Pure Theory of Law has been considered the most complete
expression of positivist legal philosophy. Kelsen regards this theory as
“pure” because, by presenting a hierarchical structure of law, it
eliminates all non-legal elements from it. However, the inability to cover
the basic norm (Grundnorm) and the assumption of its validity have
exposed the theory to criticisms. Part of the criticisms directed at
Kelsen’s Pure Theory of Law arises from neglecting the purpose of the
theory, which is the understanding of legal systems. By taking the
purpose of the theory into account, assuming the validity of the basic
norm becomes justifiable. In this descriptive-analytical study, it is
proposed that the claim of the theory’s purity should be reduced and
replaced with a title more consistent with its hierarchical structure.
Furthermore, after examining various dimensions of the theory, a plan
for legislation and the interpretation of laws based on Kelsen’s Pure
Theory of Law is presented, according to which: Legislation must follow
a chain-like hierarchical structure leading ultimately to one of the
constitutional principles or the basic norm. To overcome potential
deadlocks that may arise from excluding non-legal elements in
legislation, the idea of the necessity of a “soft constitution” is proposed.
Finally, the requirements for legal interpretation and the establishment of
judicial precedent are explained.
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