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1. Introduction

The International Center for Settlement of Investment Disputes (ICSID) Convention, adopted in 1965, consti-
tutes one of the most important instruments in the field of international investment law. As a foundational
treaty under the auspices of the World Bank, it provides a specialised procedural framework for the resolution
of disputes between investors and sovereign States through arbitration and conciliation. The Convention’s
significance lies not only in its creation of a neutral and depoliticised dispute resolution mechanism but also in
its role in enhancing investor confidence by offering a predictable legal forum. However, despite its centrality,
certain aspects of the Convention, particularly Article 25 governing jurisdictional requirements, remain ambigu-
ous and have generated considerable jurisprudential debate.

Article 25(1) establishes that the jurisdiction of the Centre extends to any legal dispute arising directly out of
an investment between a Contracting State and a national of another Contracting State, provided the parties
have given their consent in writing. This formulation, while apparently straightforward, conceals substantial
interpretive complexity. The Convention refrains from defining key terms such as “investment” and “national,”
leaving their clarification to arbitral interpretation. As a result, the scope of ICSID’s jurisdiction—especially its
“personal jurisdiction”-has evolved through case law rather than through textual precision.

For natural persons, determining nationality tends to be less problematic; yet, for legal entities, the issue is
far more intricate. Legal entities often operate through multilayered corporate structures spanning numerous
jurisdictions, making the task of ascertaining their “nationality” exceedingly difficult. Article 25(2) (b) attempts
to address this by permitting entities incorporated in the host State but subject to foreign control to qualify as
“nationals of another Contracting State,” if the parties so agree. Nevertheless, the absence of uniform standards
for determining what constitutes “foreign control” has created uncertainty and inconsistency.

The consequence of this ambiguity is significant: if a claimant fails to establish the requisite personal jurisdic-
tion, the tribunal is deprived of competence (ratione personae) to hear the case, regardless of the merits of the
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dispute. This jurisdictional hurdle has thus become a focal point of argument in numerous ICSID proceedings,
shaping the development of international investment jurisprudence.

2. Research Objective

The primary objective of this study is to conduct a comprehensive analytical assessment of how ICSID tribunals

determine the personal jurisdiction of legal entities under Article 25 of the ICSID Convention. The research

seeks to elucidate the evolving jurisprudence surrounding the notion of corporate nationality, to examine the

interpretative approaches adopted by arbitral tribunals, and to assess the implications of such approaches for

the predictability and legitimacy of ICSID arbitration.

Legal entities, unlike natural persons, are creatures of law whose nationality may be determined by a variety of

connecting factors: the place of incorporation, the location of the registered office, the principal place of busi-

ness, or the source of effective control. The multiplicity of potential connecting links gives rise to jurisdictional

manipulation and treaty shopping, where investors structure their investments strategically through interme-

diary entities in favourable jurisdictions to benefit from particular bilateral investment treaties (BITs). Such

practices, while sometimes lawful, have generated controversy concerning the good faith of investors and the

integrity of the ICSID system. Therefore, the research pursues several interrelated objectives:

» To identify and categorise the criteria historically and currently employed by ICSID tribunals to establish the
personal jurisdiction of legal entities.

* To evaluate the jurisprudential consistency of these criteria in light of the text and purpose of the ICSID
Convention.

» To examine whether the existing interpretative flexibility serves the Convention’s objectives of legal certainty
and investment protection, or whether it undermines them by promoting jurisdictional opportunism.

* To propose conceptual clarifications and policy-oriented recommendations aimed at achieving a more co-
herent and transparent framework for the determination of personal jurisdiction.

The study thereby aims to contribute to ongoing debates in international investment law concerning the bal-

ance between investor protection and host-State sovereignty, particularly through the lens of jurisdictional

eligibility.

3. Methodology

This research employs a qualitative, doctrinal, and case-based methodology. The investigation proceeds primar-
ily through library-based research, involving a systematic review of ICSID case law, arbitral awards, dissenting
opinions, and scholarly commentary. The methodological approach is both descriptive and analytical: it first
identifies the criteria used by tribunals to determine corporate nationality and then critically analyses their
theoretical underpinnings and practical implications. The study is organised into five principal components:

1. The Conceptual Importance of Personal Jurisdiction- This section explores the rationale behind personal
jurisdiction as a foundational element of ICSID arbitration, emphasising its role in safeguarding the legitimacy
of investor-State dispute settlement (ISDS). It also highlights the interplay between personal and subject-
matter jurisdiction (ratione materiae).

2. Traditional Criteria for Corporate Nationality- This part examines the conventional standards, namely the
“place of incorporation” and the principal place of business tests, drawing upon cases.

3. Emerging and Functional Criteria- The research delves into the emergence of the “control test” as a supple-
mentary or alternative means of determining nationality, with reference to landmark cases.

4. Comparative Case Analysis - This section systematically compares the reasoning of various tribunals, iden-
tifying points of convergence and divergence in their interpretative approaches. It also explores how the
invocation of “foreign control” has evolved in light of complex corporate arrangements and indirect owner-
ship chains.

5. Synthesis and Recommendations - The final section integrates the findings into a broader normative analysis,
suggesting possible reforms or interpretative guidelines for the consistent application of Article 25(2) (b).
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Throughout the analysis, a “checklist tool” was developed to assess each tribunal’s methodology according to
factors such as textual reliance, purposive reasoning, and adherence to precedent. This structured approach
enables a balanced evaluation of the jurisprudence and enhances the reliability of conclusions drawn.

The findings of this research reveal that the determination of corporate nationality—and hence personal juris-
diction—-remains one of the most contested issues in ICSID jurisprudence. While the Convention provides the
basic framework, its silence on operational criteria has resulted in diverse and sometimes contradictory tribunal
decisions.

(A) Traditional Criteria: Incorporation and Seat of Business.

Historically, tribunals have relied on the place of incorporation as the primary determinant of nationality. This
approach reflects private international law traditions and offers administrative simplicity. However, its rigidity
has been criticised for allowing purely formal compliance without reflecting the genuine economic reality of the
investment. Similarly, the principal place of business test attempts to anchor nationality in the location of ac-
tual management and decision-making. Yet, as globalisation blurs geographical boundaries, identifying a single
principal place of business often proves artificial.

(B) The Control Test and Its Ambiguities.

To address these shortcomings, tribunals began adopting a functional “control” criterion, particularly under Ar-
ticle 25(2) (b). This test focuses on who ultimately owns or controls the legal entity, thereby attempting to align
jurisdiction with the economic substance of the investment. However, the control test itself is far from uniform.
Some tribunals interpret “control” narrowly, requiring direct ownership or decision-making power, while others
accept indirect or ultimate control through intermediary entities. The “Tokios Tokelés” decision, for instance,
allowed a Lithuanian company controlled by Ukrainian nationals to qualify as a foreign investor, thereby ex-
panding the reach of ICSID jurisdiction. Conversely, in Vacuum Salt v. Ghana, the tribunal rejected jurisdiction
on the grounds that control was exercised by nationals of the host State. This inconsistency demonstrates the
elasticity—and potential unpredictability—of the control test.

(C) Jurisdictional Manipulation and Treaty Shopping.

A further finding concerns the strategic structuring of investments to gain access to ICSID jurisdiction. The
use of shell companies incorporated in favourable jurisdictions has blurred the distinction between legitimate
corporate structuring and abuse of process. While some tribunals have recognised the legitimacy of pre-dispute
restructuring for investment protection, others have condemned such practices as contrary to the good-faith
principle. The Phoenix Action v. Czech Republic case stands as a warning against manipulative nationality
claims, affirming that ICSID protection cannot be extended to entities engaging in bad-faith restructuring solely
to gain jurisdictional advantage.

(D) Inconsistency and the Need for Reform.

The cumulative analysis reveals a lack of coherence in the jurisprudence, with tribunals oscillating between
formal and functional approaches. This lack of predictability undermines both investor confidence and the
perceived fairness of the system. The absence of a uniform standard also complicates treaty drafting, as States
struggle to anticipate how their consent to ICSID jurisdiction may be interpreted in practice.

The analysis demonstrates that the determination of personal jurisdiction under Article 25 of the ICSID Conven-
tion remains a dynamic and unsettled area of law. The juxtaposition of formal criteria (incorporation and seat)
with functional ones (control and effective nationality) reflects a tension between legal certainty and equitable
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justice. While flexibility enables tribunals to accommodate complex investment realities, it also generates inter-
pretative fragmentation.

A more coherent framework could be achieved through the development of soft-law guidelines or interpretative
statements by the ICSID Secretariat or the Administrative Council. Such instruments could clarify, for instance,
the threshold of “foreign control,” the temporal relevance of corporate nationality, and the treatment of multi-
tiered ownership structures. Moreover, consistency with the broader objectives of international investment
law—namely, the promotion of legitimate investment and the prevention of treaty abuse—should guide any
reform effort.

Ultimately, the legitimacy of ICSID arbitration depends on maintaining a delicate balance: preserving State sov-
ereignty and consent while ensuring that genuine foreign investors have effective access to dispute resolution.
The establishment of clearer and more predictable criteria for personal jurisdiction would enhance both the
integrity and efficiency of the ICSID system, aligning it more closely with its original purpose of fostering mutual
trust between investors and host States.

Keywords: ICSID Convention, personal jurisdiction, corporate nationality, control test, host State, investor.
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15 . The Incorporation Test

16 . Main Seat of Business Test (Siége Social)

17 . Multilateral Investment Treaties (MITs)

18 . Bilateral Investment Treaties (BITs)

19. Energy Charter Treaty

20. IIA between Armenia and Japan

21 . Any Legal Person or Any Other Entity Duly Constituted or Orrganised Under the Applicable Laws and Regulations, Whether or Not For Profit,
and Whether Private or Government Owned or Controlled, Including Any Corporation, Trust, Partnership, Sole Proprietorship, Joint Venture,
Association, Organisation or Company.

22. IIA between Argentina and Germany

23. All Legal Persons, as well as All Commercial Companies and Other Companies or Associations With or Without Legal Personality Having

Their Headquarters in the Territory of One of the Contracting Parties, Whether or Not Their Activity is for Profit.
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Mineral Corporation (N. 38), Paras 168, 203; Saluka Investments B.V. V Te Czech Republic, UNCITRL, Partial Award (17 March 2006), Paras
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25. “Brain Theory” of the Corporate Entity

26. Enemy Alien
27. So-Called “Trading with the Enemy” Statutes
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29. Substantial
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31. Gran Colombia Gold Corp. V Republic of Colombia, 2020, Decision on the Bifurcated Jurisdictional Issue, Para. 137
32. ‘Substantial’ in this Context Means ‘of Substance, and Not Merely Of Form’

33. Large

34. Limited Liability Company Amto V. Ukraine, Award, 2008, Para. 69

35. Société Ouest Africaine Des Bétons Industriels V. Senegal, ICSID Case No. ARB/82/1.

36. Direct Control

37. United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi V. Republic of Estonia, ICSID Case No. ARB/14,/24
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