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Abstract

More than fifty years after Frédéric Eisemann's influential article, the
issue of the pathological arbitration clauses still exists. Defects in an
arbitration clause may occur in various instances. The task of national
courts and arbitral tribunals is to determine whether a defective clause
is curable or incurable. There are great arguments and controversies
as to terminology, categorization and interpretation of defective
arbitration clauses. Despite numerous judgments made by different
courts in various jurisdictions, ambiguities and conflicting
interpretations can still be observed, not only among jurisdictions, but
also within a jurisdiction. The ways in which national courts and
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arbitral tribunals interpret the common intention of the parties depend,
to a large extent, on how the clash between policy and principle is
considered. The invalidity of the arbitration agreement is a ground for
setting aside the arbitral award or refusing enforcement. It also affects
the jurisdiction of the arbitral tribunal in both ad hoc and institutional
arbitration. Although arbitral institutions provide model clauses in
order to assist the parties in drafting arbitration clauses, deviation from
model clauses can largely be seen. This article discusses defective
arbitration clauses by exploring the approach of national courts and
by interpreting arbitration clauses referring to Arbitration Center of
Iran Chamber (ACIC). It concludes that the concept of a
pathologically defective clause remains alive in both pro-arbitration
and arbitration-unfriendly jurisdictions, and it proposes solutions in
order for the ACIC to address the problem.

Keywords: Arbitral Institution, Arbitration, Arbitration Center of Iran
Chamber (ACIC), Arbitration Clause, Institutional Arbitration,
Pathological and Defective Clause.
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1 F. Eisemann, La Clause d’ arbitrage pathologique, in Commercial Arbitration:
Essays in Memoriam Eugentio Minoli, 1974.

2 According to Eisemann, four essential functions of an arbitration clause: “1- to
produce mandatory consequences for the parties; 2- to exclude the intervention of
State courts in the settlement of the disputes, at least before the issuance of the award;
3- to give powers to the arbitrators to resolve the disputes likely to arise between the
parties; and 4- to implement a procedure which fosters the best conditions of
efficiency and rapidity to the rendering of an award that is susceptible to judicial
enforcement.”

3 G. Born, “Rethinking Pathological Arbitration Clauses: Validating Imperfect
Arbitration Agreements”, in S. Tung, F. Fortese, C. Baltag (eds.), Finances in
International Arbitration, Wolters Kluwer, The Netherlands, 2020, p.37. “Concept
and vocabulary of ‘pathological arbitration clauses’ is archaic and ought to be
abandoned. It is incorrect to regard badly drafted arbitration agreements as
pathologically defective”.

4 1bid, 55. “It is this vocabulary [imperfection], not pathological ones, that should be
used in the future”.
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5 G. Born, “Rethinking Pathological Arbitration Clauses: Validating Imperfect
Arbitration Agreements”, in S. Tung, F. Fortese, C. Baltag (eds.), Finances in
International Arbitration, Wolters Kluwer, The Netherlands, 2020. M.L, Moses,
Principles and Practice of International Commercial Arbitration, 3th ed., Cambridge
University Press, 2017, p.46 (Many kinds of defects can render a clause pathological).
6 F. Eisemann La Clause d’ arbitrage pathologique, in Commercial Arbitration:
Essays in Memoriam Eugentio Minoli, 1974, 129. B.G., Davis, Pathological Clauses:
Frédéric Eisemann's Still Vital Criteria, Arbitration International 7, 4(1991).
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9 Cour de Cassation, First Civil Chamber, 6 November 2024.
10 Pro Arbitration Policy.
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11 “Any disputes arising from this Agreement shall be settled by arbitration conducted
by the Consul General of the British Crown in Brunei.”

12 “Since the arbitrator's jurisdiction is the source of arbitrator’s jurisdictional power,
it is necessary, before examining whether the arbitral tribunal was properly
constituted, to determine whether the parties intended to have recourse to arbitration
and under what conditions.”

13 Essential element of the parties’ consent.
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14 “the choice of the British Consul General posted in Brunei to hear any dispute was

a decisive factor in the parties' willingness to have recourse to arbitration ”.

15 K. Wagner, French Courts and Arbitration Validity: Simplicity or Legal

Uncertainty? Journal of International Arbitration 42, 4 (2025): 519-532.

il p e 3 i (slaplls 51 (S ABL (or 15 e (53513 BBl g0 p oSl 06 ol sloms psie VT

S Couda b OLSI Y Y0 (55505 066 il gn (631 Labilye oSl 0456 1) 513513 5 oS 056
Ll 0 s)ls LUC,.&él}aﬁrfb 0561y sl e 056 cpledl 5

17 K. Wagner, French Courts and Arbitration Validity: Simplicity or Legal

Uncertainty? Journal of International Arbitration 42, 4 (2025): 523-527
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20 768 F.3d 1346 (11th Cir. 2014)
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22 835 F.3d 1331, 1332 (11th Cir. 2016).

23 “Any dispute, ..., will be resolved by Arbitration, which shall be conducted by the

Cheyenne River Sioux Tribal Nation by an authorized representative in accordance
with its consumer dispute rules and the terms of this Agreement.”
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25 Control Screening LLC v. Tech. Application & Prod. Co 687 F.3d 163, 166 (3d Cir.
2012).

26 [2017] SGHC 21.

27 HKL Group Co Ltd v. Rizq International Holdings Pte Ltd [2013], Insigma
Technology Co Ltd v. Alstom Technology Ltd [2009].

28 “Any dispute arising from or relating to these terms or any Contract made
hereunder shall, unless resolved between us, be referred to arbitration under the
arbitration rules of the relevant exchange or any other organisation as the relevant
exchange may direct and both parties agree to....”

29 G. Born, “Rethinking Pathological Arbitration Clauses: Validating Imperfect
Arbitration Agreements”, in S. Tung, F. Fortese, C. Baltag (eds.), Finances in
International Arbitration, Wolters Kluwer, The Netherlands, 2020,46.
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53 Fiona Trust & Holding Corp v. Privalov [2007] UKHL 40.

54 One stop-shop presumption

Lord Hoffman: “In my opinion the construction of an arbitration clause should start
from the assumption that the parties, as rational businessmen, are likely to have
intended any dispute arising out of the relationship into which they have entered or
purported to enter to be decided by the same tribunal. The clause should be construed
in accordance with this presumption unless the language makes it clear that certain
questions were intended to be excluded from the arbitrator's jurisdiction.”
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v Hancock. Arbitration International 36, 2020, 109-121.
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