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Abstract

he present study, employing a descriptive—analytical methodology,
T examines the manifestations of the expansion of inherently lethal
conduct within the Iranian judicial system. It analyzes how judicial
practice—particularly as reflected in the rulings of the Supreme
Court—interprets paragraph (b) of Article 290 of the Islamic Penal Code (2013)
and, on that basis, issues sentences of Qisas. The findings indicate that the judi-
ciary, through expansive interpretations and occasional disregard for certain
statutory conditions and legal excuses, has tended to broaden the scope of inher-
ently lethal conduct. Accordingly, factors such as the extension of the sphere of
executive conduct, insufficient attention to the establishment of causation and
attribution of death to the accused, the characterization of conduct as inherently
lethal in cases involving doubt, and the qualification of intentional homicide
arising from gross recklessness (with respect to the actus reus), as well as the
neglect or misinterpretation of awareness and consciousness (with respect to the
mens rea), have emerged as prominent indicators of this expansion. The issuance
Gt unifying precedents or the adoption of interpretive guidelines by the Supreme
Court to clarify the notions of ““awareness and consciousness” and the parame-
ters of statutory excuses—such as excessive self-defense and juvenile criminal
maturity—together with the annulment of Qisas judgments where such elements
or fundamental principles of criminal law have not been duly observed, consti-
tute essential corrective mechanisms. Furthermore, refraining from extending
executive conduct to accomplices in homicide except in well-substantiated cases
involving direct intervention and attributable causation, overturning Qisas sen-
tences in the absence of a complete causal link to death unless intent to inflict
severe injury or compelling evidence thereof is established, applying the rule of
doubt in cases of uncertainty regarding the type of crime or attribution, and
aligning intentional homicide based on gross recklessness strictly with the condi-
tions set forth in paragraph (b) of Article 290, represent strategic approaches
whose effective and comprehensive implementation could reduce interpretive
inconsistency, limit the expansion of Qisas sentences, and enhance the coherence
and effectiveness of criminal policy.
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Extended Abstract

Introduction

Pursuant to Article 290 of the Islamic Penal Code of 2013, the legislator has not drawn
any distinction, in terms of punishment (qgisas), among the various forms of intentional
homicide. Under this provision, on the one hand, where a specific intent to Kkill exists,
the nature of the instrument employed is immaterial. On the other hand, where the act is
inherently lethal, the explicit intent to kill becomes irrelevant, provided that the perpe-
trator possesses “awareness and consciousness” regarding the inherently lethal nature of
the conduct and the condition of the victim. Nevertheless, principles of justice require a
differentiation among categories of intentional homicide and the imposition of propor-
tionate penalties considering the circumstances surrounding both the act and the offend-
er. Although Article 290 establishes a general rule, the conditions set forth in paragraph
(b)—particularly the concepts of “awareness and consciousness’—along with other
related provisions of the Penal Code, indicate that the legislator has recognized the cir-
cumstances governing the incident and the offender as factors capable of influencing the
legal characterization of the offense or the applicability of Qisas. However, the absence
of a precise definition of “inherently lethal conduct,” the fragmented treatment of its
instances in statutory provisions, and the lack of clear criteria concerning its conditions
and legal excuses have enabled judicial practice to expand the scope of inherently lethal
conduct through broad and sometimes inconsistent interpretations. This development
has generated significant challenges for the judicial system and has undermined the co-
herence and effectiveness of criminal policy in this field. A review of prior scholarship
on paragraph (b) of Article 290 in the Iranian legal thought reveals that most studies
have focused on conceptual clarification of inherently lethal conduct or the element of
knowledge, often accompanied by comparative analysis with Common Law systems.
These predominantly theoretical works lack a comprehensive and practice-oriented ex-
amination. The distinctive contribution of the present study lies in its critical analysis
of judicial practice in determining inherently lethal conduct, with particular emphasis
on the expansion of its scope and the resulting issuance of Qisas judgments. Through
a critical approach, the study seeks to categorize and analyze the manifestations of this
expansion within the Iranian judicial reasoning.

Method

The present study, employing a descriptive—analytical methodology and drawing
upon library-based research as well as an examination of decisions issued by Criminal
Courts of First Instance and the Supreme Court, seeks to investigate the “expansion of
the scope of inherently lethal conduct” within the Iranian judicial system.
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Results

The findings of the study indicate that although the legislator, by incorporating the
requirements of “awareness and consciousness” and by recognizing institutions such as
excessive self-defense and juvenile criminal maturity, has sought to restrict the scope
of Qisas in cases lacking direct intent to kill, judicial practice has, in practice, expanded
the domain of inherently lethal conduct at both the material and mental levels through
broad interpretations. At the material level, this expansion manifests, first, in the en-
largement of the concept of “executive conduct” and the attribution of the fatal result
to individuals whose involvement amounted merely to complicity. An examination of
certain judgments reveals that courts, including the Supreme Court, have relied on prior
collusion or common intent, without establishing direct participation in the conduct pro-
ducing the result, to attribute homicide to multiple persons and impose Qisas on them.
Second, courts have sometimes disregarded the necessity of establishing the definitive
cause of death and the causal nexus. In some cases, despite forensic reports indicating
uncertainty regarding the precise cause of death or the possible contribution of other
factors, courts have inferred inherently lethal conduct based on surrounding circum-
stances—an approach that conflicts with the principle of caution in matters of blood and
with the evidentiary foundations of intentional homicide, which require precise proof
of both the occurrence of death and its attribution to the accused. Third, inherently
lethal conduct has been affirmed even in situations involving doubt, coupled with the
non-application of the rule of Dar’ (avoidance of punishment in cases of doubt) in Qisas.
Although scholarly disagreement persists regarding the rule’s applicability to Qisas, an
analysis of Articles 120 and 290 of the Islamic Penal Code suggests that where doubt
exists concerning the legal, material, or mental elements of the offense, the imposition
of Qisas lacks legal justification. Nevertheless, certain judgments demonstrate that in
cases involving fist-and-foot assaults or spontaneous altercations, a mere forensic dec-
laration of the lethality of injuries—without comprehensive contextual analysis—has
sufficed to sustain a sentence of Qisas. Fourth, homicides arising from “gross reckless-
ness” have been subsumed under paragraph (b) of Article 290. Despite the necessity
of establishing criteria such as voluntariness of the dangerous conduct, foreseeability
of the result, and conscious acceptance of risk, some judicial approaches have cate-
gorized reckless killings as intentional homicide without articulating these standards,
thereby generating inconsistency and unpredictability in criminal adjudication. At the
mental level, the expansion of inherently lethal conduct is chiefly affected through the
neglect or overly expansive interpretation of the requirements of “awareness and con-
sciousness.” In impulsive killings arising from extreme anger, collective altercations, or
situations of excessive self-defense, courts often emphasize on awareness while failing
to rigorously assess consciousness at the moment of commission. Yet consciousness
entails focused mental engagement and attentiveness to the lethal nature of the conduct
under specific circumstances—conditions that may be compromised in highly emotion-
al situations. Furthermore, in cases involving offenders under eighteen years old, some
courts, notwithstanding the lenient orientation of Article 91 of the Islamic Penal Code
and scientific findings regarding cognitive development, have imposed Qisas without



g3 oms 5 5518 dmns /(b dig) 5 00228 logs Jlud) (5yald dags

adequately substantiating criminal maturity, thereby reflecting a flawed understanding
of the concepts of awareness and consciousness.

Conclusions

The overall findings of the study indicate that the expansion of the scope of inherent-
ly lethal conduct in judicial practice stems less from legislative gaps than from broad
and expansive interpretations of statutory concepts. These interpretations are difficult
to reconcile with the principles of proportionality, penal minimalism, and caution in
matters involving life. In this regard, the issuance of unifying precedents or the adoption
of interpretive guidelines by the Supreme Court to clarify the meaning of “awareness
and consciousness” and to delineate the parameters of legal excuses—such as excessive
self-defense and juvenile criminal maturity—appears necessary. Likewise, the annul-
ment of Qisas judgments in cases where the offender’s awareness and consciousness
have not been properly established or where fundamental principles of criminal law
have been disregarded, the refusal to extend executive conduct to accomplices unless
their direct intervention and the attribution of the result to them are firmly established,
the reversal of Qisas rulings and the rejection of intentional characterization in the ab-
sence of a definitive cause of death—except where intent to inflict severe injury or
compelling evidence thereof is proven—the application of the rule of Dar’ in cases of
doubt regarding the type of offense or attribution, and the strict alignment of intentional
homicide arising from gross recklessness with the conditions set forth in paragraph (b)
of Article 290, constitute strategic measures. The consistent and comprehensive imple-
mentation of these approaches can reduce interpretive inconsistencies, limit the over-
extension of Qisas sentences, and enhance the coherence and effectiveness of criminal
policy in this domain.
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