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Abstract

The increasing development of securities has created new issues in this field. One
of these issues is the emergence of intermediary securities. Unlike direct securities,
these securities are not directly invested by the investor in the issuer's contract. In
this method, the intermediary person buys the securities of the issuer and confiscates
it, and transfers the rights arising from these confiscated securities to the investor.
Although Iran, unlike countries such as the United States and United Kingdom, has
not formally provided for these securities in its laws, but in Iran, according to Islamic
law, securities are provided under the title of sukuk securities, which are very similar
to intermediary securities. . The increasing development of intermediate securities and
the global nature of these securities and risks such as the issuer's bankruptcy, double
the need to review the law governing these securities. In the United Kingdom, due to
the lack of clear rights arising from intermediate securities and the impossibility of
determining the location of the property to determine the law governing securities (in-
cluding intermediate securities), the law is valid if the said securities are registered in
that country. In the United States, the law will be enforced if the parties to the contract
govern their contract, but if the parties do not agree, the jurisdiction of the mediator
will be competent. The jurisdiction of a securities broker is also the area in which the
office of the CEO of a securities broker is located. Unfortunately, there is no specific
provision in Iranian law regarding the conflict of laws on securities. Therefore, the
Iranian legislature tends to impose its national laws on foreign persons in the field of
conflict of securities laws, especially intermediate securities.
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Extended Abstract:

1. Introduction

The rapid evolution of financial markets has catalyzed the emergence of
complex investment instruments, most notably intermediated securities. Unlike
traditional direct holding systems where investors maintain a direct contractual
relationship with the issuer, the modern landscape increasingly relies on indi-
rect ownership,. In an intermediated system, securities are held through a chain
of financial institutions, such as banks, brokers, and central depositories, where
the intermediary holds the primary asset and credits the investor’s account with
the corresponding rights,. This systemic shift was largely driven by the “pa-
per crisis,” where the physical handling of certificates became untenable for
high-volume, high-speed global trading,.

The core challenge of this system lies in the conflict of laws. Because these
securities are often electronic, fungible, and traded across borders, determining
their legal “location” (lex situs) to establish the governing law is fraught with
difficulty,. This determination is critical for managing risks such as issuer bank-
ruptey, the insolvency of intermediaries, and the enforcement of proprietary
rights,. This study provides a comparative analysis of how the United States,
England, and Iran address the governing law for these instruments, highlight-
ing the legal gaps in the Iranian framework compared to the more established
systems in the West.

2. Research Methodology

This research utilizes a comparative legal analysis to examine the statuto-
ry frameworks, judicial precedents, and international conventions governing
intermediated securities in three distinct jurisdictions: the United States, Eng-
land, and Iran,. The study analyzes the Uniform Commercial Code (UCC) in
the U.S., common law and post-Brexit regulatory shifts in England, and the
Securities Market Law and Civil Code in Iran,,. Furthermore, it integrates in-
ternational standards, such as the Hague Securities Convention and the Geneva
Securities Convention, to evaluate how national laws align with global trends
in private international law,,. The methodology focuses on identifying the cri-
teria used to determine the governing law, such as party autonomy and the
intermediary’s location.

3. Research Findings

The United States: A Pioneer in Indirect Holding
The U.S. legal system is considered a leader in regulating intermediated se-
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curities, primarily through Article 8 of the Uniform Commercial Code (UCC),.
The U.S. approach is characterized by the principle of party autonomy, allowing
parties to explicitly choose the law governing their transactions, provided there
is a “reasonable connection” to the chosen jurisdiction,.

In the absence of an express agreement, the UCC designates the “interme-
diary’s jurisdiction” as the default governing law. This jurisdiction is typically
defined as the location of the intermediary’s chief executive office,. This frame-
work ensures legal certainty by focusing on the entity maintaining the account
rather than the elusive physical location of the security itself.

England: Complexity and International Convergence

The English legal system initially struggled with the nature of securities,
often debating whether they constituted rights in rem (property) or rights in per-
sonam (contractual debt). Currently, English courts often categorize securities as
“choses in action” or debt-based assets. Regarding the conflict of laws, England
traditionally applied various theories, including the law of the owner’s domicile
or the law of the place of the legal act.

Following Brexit, England is no longer bound by the EU’s Rome I Regu-
lation, but it continues to engage with the Hague International Conference on
Private International Law,. The English framework for determining governing
law is segmented:

1. Proprietary issues (rights against third parties) are generally governed by
the law of the country where the intermediary is located.

2. Insolvency matters involve a combination of the intermediary’s local law
and the law of the court’s seat.

3. Contractual relations between the investor and intermediary are governed
by the law applicable to the account agreement.

Iran: Legislative Gaps and the Role of Sukuk

Iran lacks specific statutory provisions regarding the conflict of laws for in-
termediated securities,. While the Securities Market Law of 2005 defines secu-
rities broadly to include electronic documents, it does not explicitly regulate the
“intermediated” model found in Western systems,. Instead, Iran utilizes Sukuk
(Islamic securities), which share similarities with intermediated securities but
possess distinct legal characteristics,.

In Sukuk, the holder typically owns a fractional share of a tangible underly-
ing asset or its usufruct, making it more akin to a title deed than a fungible elec-
tronic credit,. Unlike intermediated securities in the U.S. or UK, where the inves-
tor only owns the “rights” to the asset held by an intermediary, Sukuk holders
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are often considered physical possessors of the rights to the base asset, although
they cannot partition it.

In terms of governing law, Iranian courts tend to impose national laws on
foreign entities, often relying on Article 968 of the Civil Code,. While some
scholars argue this article allows for party autonomy, its literal phrasing often
leads to the mandatory application of the law of the place where the contract was
concluded (lex loci contractus). Furthermore, Article 139 of the Constitution
creates significant hurdles for international arbitration involving public or state-
owned property, which discourages foreign investment in Iranian intermediated
instruments.

4. Conclusion

The global nature of capital markets necessitates a clear and predictable
framework for determining the law applicable to intermediated securities. The
United States and England have developed sophisticated systems that prioritize
party autonomy and the location of the intermediary to resolve conflicts of law.

In contrast, Iran’s legal framework remains domestic-centric and lacks the
specific provisions needed to handle the complexities of cross-border intermedi-
ated transactions,,. While Sukuk serves as a functional equivalent in the Islamic
context, the lack of transparency in indirect ownership and the constitutional
restrictions on arbitration remain significant barriers,,. For Iran to successfully
integrate into the global financial market, it is essential to adopt specialized con-
flict of law rules that align with international conventions, such as the Hague or
Geneva standards, thereby moving away from the rigid application of national
law toward a system that respects the international character of modern securi-
ties.
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