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Abstract

Retaliation (Qisas) and blood money (Diya) are not applicable in every instance of
intentional murder; rather, specific conditions must be met, one of which is that the
victim must be "protected of blood" (Mahqun al-Dam). Consequently, killing an in-
dividual categorized as Mahdur al-Dam (one whose blood is forfeit) entails neither
Qisas nor Diya. The status of Mahdur al-Dam is divided into two types: absolute
and relative. The blood of an "absolute" Mahdur al-Dam is forfeit to everyone,
whereas the blood of a "relative" one is forfeit only to specific individuals. The
majority of jurists consider perpetrators of Hudud crimes punishable by death to
be absolutely Mahdur al-Dam, and Clause (a) of Article 302 of the 2013 Islamic
Penal Code (IPC) was drafted in accordance with this juristic opinion. While the
majority of jurists take this matter as a given—offering few specific proofs beyond
consensus and the narration of Sa'id ibn al-Musayyib—several arguments can be
constructed in support of this view, such as the "Narration of Abi Ubaidah," the
"Der'a Rule," and the principle that the ruling of death is a direct consequence of
the act itself. However, this stance appears incorrect, and one should align with
those jurists who believe such individuals are forfeit of blood only relative to the
Imam and the State. This study argues that this exemption should only apply to a
"convict sentenced to Hudud" rather than a mere "perpetrator,” and only to a killer
who intended to implement divine law.
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Mahdur al-Dam, Mahqun al-Dam, Absolute Forfeiture of Blood, Relative Forfei-
ture of Blood, Criteria for Retaliation.
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Extended Abstract

1. Introduction

In Islamic criminal jurisprudence and the legal framework of the Islamic
Republic of Iran, the application of retaliation (Qisas) and blood money (Diya)
is predicated on the victim being “protected of blood” (Mahqun al-Dam). Con-
versely, the killing of an individual classified as Mahdur al-Dam (one whose
blood is forfeit) does not result in these legal penalties. This status is tradition-
ally divided into two categories: “absolute” (Mutlaq), where the individual’s
blood is forfeit to all members of society, and “relative” (Nasbi), where the for-
feiture applies only to specific entities, such as the state or a specific claimant.

Article 302, Clause (a) of the 2013 Islamic Penal Code (IPC) reflects the
majority juristic opinion (Mashhur), stating that perpetrators of Hudud crimes
punishable by death—such as aggravated adultery, rebellion, or recidivist
Hudud offenses—are considered absolutely Mahdur al-Dam,,. This legal pro-
vision implies that any individual may kill such a perpetrator with impunity,
regardless of whether a judicial sentence has been passed or whether the killer
intended to uphold divine law. This article critiques this absolute classification,
arguing that it conflicts with broader Islamic principles of justice and proce-
dural order.

2. Research Methodology

This study employs a descriptive-analytical methodology to evaluate the
jurisprudential foundations of Article 302 of the IPC. The research involves
a comparative analysis of primary Islamic sources, including the Quran and
Hadith, and the interpretive works of classical and contemporary Shiite jurists,.
It contrasts the majority view with dissenting opinions from scholars such as
Ayatollah Khoei, Ayatollah Sane’i, and Ayatollah Sobhani, who argue for the
relative forfeiture of blood,. Furthermore, the study examines the legal-prac-
tical implications of the current law by analyzing judicial precedents and the
potential for systemic abuse within the criminal justice system,.

3. Research Findings
The research identifies several critical flaws in the doctrine of absolute
forfeiture:

*  Weakness of Textual Evidence: The majority view relies on a limited
number of narrations, such as the report of Sa’id ibn al-Musayyib re-
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garding a husband killing a man found with his wife. Analysis reveals
these narrations are either weak in their chain of transmission (Sanad)
or specific to private circumstances (defense of honor) rather than es-
tablishing a general public right to kill.

e Supremacy of the Principle of Sanctity: The fundamental principle in
Islamic law is the sanctity of life (Asl al-Ihtiyat fi al-Dima). Gener-
al religious proofs demand retaliation for intentional killing unless a
definitive, unambiguous exception is proven; the research finds that a
perpetrator’s status as Mahdur al-Dam is relative only to the Imam or
the legitimate government.

e Judicial Monopoly and Due Process: Islamic jurisprudence emphasizes
that the implementation of Hudud (Rights of God) is the exclusive pre-
rogative of the state. Deeming a “perpetrator” forfeit of blood before a
trial bypasses the necessity of a judicial hearing, the right to defense,
and the consideration of legal obstacles like coercion or doubt (Shub-
ha).

*  Negative Social and Legal Consequences: The current law creates a
“vigilante” environment where individuals may kill based on suspicion
and later escape Qisas by creating doubt about the victim’s status. This
has led to legal paradoxes, such as murderers using the Mahdur al-Dam
defense to evade the requirement of paying “surplus blood money” (Fa-
dhil al-Diya) to the families of victims who were also criminals.

e The Role of Intent: Some narrations suggest that immunity from pun-
ishment for killing a criminal is only valid if the act was motivated by
a “desire for the sake of God” (Ghadhaban lillah) rather than personal
enmity.

4. Conclusion

The research concludes that the absolute forfeiture of blood for perpetra-
tors of capital Hudud crimes is legally and jurisprudentially unsustainable. It is
recommended that Article 302 of the IPC be amended to distinguish between
a “perpetrator” and a “convict”. The study proposes that immunity from Qisas
and Diya should only apply when the victim has been formally sentenced by
a competent court and the killer acts with the specific intent of implementing
divine law. Without these reforms, the law risks undermining public order and
violating the Islamic principle that the “limit” for a crime should be adminis-
tered only by those authorized to judge.
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