Islamic Law and Jurisprudence Studies

Volum 17, Consecutive Number 41, Winter (December) 2025

Issn: 2717-0330

Pages 127-152 (Research Article)

Received: June 30, 2023 Revised: June 09, 2024 Accepted: June 26, 2024

Journal Homepage: https://fegh.semnan.ac.ir

This is an Open Access paper licensed under the Creative Commons License CC-BY 4.0 license.

Jurisprudential and Legal Study of the Interaction of
the Right of Pre-emption and the Option of the
Cancellation

Eghbalali. Mirzaei'
1: Assistant professor, Law Department, Private Law, University of Kurdistan, Sanandaj, Iran:
e.alimirzaei@uok.ac.ir

Abstract: According to the right of pre-emption, if one of the two partners sells his
share of immovable property, the other one can acquire it by paying the price paid
by the buyer. However, if a condition is made for one or both of parties or the sale
is canceled for another reason, there is a conflict between the right of pre-emption
and the option of cancellation. Because, with the cancellation, the property of seller
returns to the buyer, and this is against the right of the pre-emption which partner
obtained from the buyer. Solutions have been proposed to resolve the conflict.
However, most jurists have tried to reconciliation rights. So, the right of pre-
emption is preferred over the buyer's termination option. Because, the customer's
goal in canceling the sale is to achieve the price that will be paid to him by the
intercessor. In addition, in cases where the purpose of the seller is not to return the
matter, his right is secured. So, in case of option of condition and some other, the
cancellation of contract takes precedence over the pre-emption. Since the
appearance of Islamic evidence indicates priority of intercessor's right over other
persons, rather than the partner. This article, with a practical purpose and using a
qualitative (= descriptive-analytical) method, has tried to extract the appropriate
rules to resolve the conflict between the right of cancellation and pre-emption from
different opinions of Imamiyyeh jurists and civil law writers of Iran.
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