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Diminished criminal responsibility is a type of responsibility which is in the middle of full criminal
responsibility and lack of criminal responsibility, and it is applied in cases where non-psychotic
disorders lead to impairment of perception and control power of the criminal as well. German
legislator (in the form of article 21th of the German penal code) pays full attention to the issue of
diminished Criminal Responsibility due to non-psychotic disorders. The criminal codes after the
Islamic revolution of Iran, including the Islamic penal code of 1392, in comparison with the criminal
codes before the Islamic revolution, have had a regressive course in the issue of diminished criminal
responsibility. This research, using a descriptive-analytical method, compares the situation of the
Iranian criminal law system and the German penal code regarding diminished responsibility due to
relative mental disorders.. Anticipating the diminished criminal responsibility in the case of criminals
with non-psychotic disorders in Ta’azirat punishments and thinking about solutions regarding the
punishments of Hodoud and Qisas should be followed seriously.
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1. Introduction

“Diminished criminal responsibility” is a form of criminal liability which lies in the middle of full
criminal responsibility and lack of criminal responsibility. People with severe mental disorders are
among the groups for whom it would not be fair and effective to impose full criminal responsibility on
them in case of committing a crime. Therefore, they must enjoy a reduced form of criminal
responsibility. Psychiatric findings show that many mental disorders, although not as severe as
insanity, affect the accused’s “power of perception” and “power of control” as the basic elements of
potential criminal responsibility. This effect should be considered in assessing the criminal
responsibility of the accused and responding to his crime. Based on these reasons, criminal legislators
of most countries, including Germany, anticipate the concept of diminished criminal responsibility
due to non-psychotic disorders in their criminal laws. But, the Iranian criminal legislator, especially in
criminal laws after the victory of the Islamic revolution, has taken a different and conservative
approach.

2. Methodology

The following article is written in a descriptive-analytical method. In the first step, the approach of the
Iranian legislator to the issue of mental disorders, in the two periods before and after the Islamic
revolution was examined by referring to the criminal codes of these two periods, books, articles, and
theses. In the second step, referring to the German penal code and also published articles on
diminished criminal responsibility due to mental disorders clarified the historical course of this
concept and the approach of German legislators to it. Finally, comparing the trend of predicting
diminished criminal responsibility and the reactions that can be applied to criminals with non-
psychotic disorders provided the possibility of comparing the approaches of the two legal systems of
Iran and Germany on the issue of diminished criminal responsibility due to these disorders.

3. Results and Discussion

Both Iran and Germany, with a forty-year gap, anticipated the concept of diminished criminal
responsibility for those with non-psychotic disorders. The Iranian general penal code, enacted in
1352, had anticipated the reduction of punishment for criminals with non-psychotic disorders,
although the mere reduction of “punishment” and lack of attention to corrective reactions and
treatment were criticized by lawyers of that time. The German legislator paid attention to the issue of
grading mental disorders and reducing criminal responsibility 40 years earlier than the Iranian
legislator and continued and improved his approach. While the current German criminal code has
anticipated a range of criminal and therapeutic responses, including hospitalization in psychiatric
hospitals, for mentally disordered criminals, Iranian criminal codes have had a regressive approach
over time. It had done by the reason of adapting Iranian criminal codes to Islamic criminal
regulations. In German criminal law, there are many discussions about the types of mental disorders,
personality disorders and the need to distinguish between minor and severe types which indicates the
dynamism of this legal system in the current discussion. In the Islamic penal code of Iran, enacted in
1392, the only mental disorder recognized by legislator is still “insanity”. A term that is not only
inaccurate and unscientific, it does not cover a wide range of mental disorders that greatly affect the
elements of criminal responsibility of criminals.

4. Conclusions

A comparison between German and lIranian criminal laws on the issue of diminished criminal
responsibility leads us to the conclusion that although both countries have attempted to foresee
diminished criminal responsibility due to non-psychotic disorders in the historical course of their
criminal codes, they have subsequently taken very different paths. The German legislator, with the
help of psychiatric and forensic psychiatry experts and relying on the achievements of psychological
and psychiatric sciences, tried to establish a balance between the mental state of criminals and their
criminal responsibility, to treat these criminals and to defend society against them as much as
possible. Although the Iranian legislator was not far from these developments at first, after the victory
of the Islamic revolution, by predicting the concept of “insanity”, ignorance other types of mental
disorders and their affections on criminal responsibility, completely stayed away from these
developments. The division of punishments into the types of Hodoud, Qisas and Ta’azirat in Islamic
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criminal law, which was entered into our criminal codes after the victory of the Islamic revolution, is
a major obstacle to the prediction of diminished criminal responsibility. Although in the case of
Ta’azirat punishments, based on the characteristics of these punishments, it is possible to pay
attention to non-psychotic disorders, predict the concept of diminished criminal responsibility and
anticipate appropriate criminal and therapeutic responses, there are serious obstacles regarding the
heavy punishments of Hodoud and Qisas. Applying the rule of Dara or analyzing the existence of
“intention” in a mentally disordered patient who commits a crime, in the most optimistic case and
assuming the cooperation of judicial procedure, does not solve the problem of lack of appropriate
responses against these criminals. Whilst, imprisonment for treatment and hospitalization in
psychiatric hospitals, in addition to improving the mental illness of the criminal at least in some
mental disorders, prevents him from repeating the crime and also is necessary to ensure the defense of
society against some of these criminals.
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