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Objective: In Iranian law, applications for divorce filed by the wife are accepted by the
courts only in limited circumstances. One such circumstance is when the continuation of
married life becomes so difficult for the wife that it is intolerable, a situation referred to
as ‘hardship and distress’ (usr va haraj). Since the law does not specify the conditions
under which hardship and distress resulting from physical violence are realized, judicial
practice plays a decisive role in clarifying these conditions.

Method: The research method adopted in this study is analytical. It examines judicial
decisions concerning the establishment or non-establishment of hardship and distress in
cases where the wife has relied on allegations of physical assault and battery, and
critically evaluates the approach taken by the courts. The main research question is what
criteria courts employ to determine hardship and distress arising from physical violence,
and whether these criteria are appropriate and fair.

Results: The findings support the article’s hypothesis that criteria such as multiple
criminal convictions of the husband or the continuity of violence should not be considered
necessary conditions for establishing hardship and distress, and therefore should be
subject to critique and reform. This is because violence is usually not a random or isolated
occurrence, and even a single conviction of the husband for assaulting the wife may
indicate a persistent pattern of violent behavior within the marital relationship.
Conclusions: In conclusion, it is recommended that the legislator enact specific
regulations—particularly with regard to the burden of proof in cases of domestic
violence—and facilitate this process for wives. Preventive measures related to divorce,
such as continuous education for couples aimed at improving life skills, the provision of
appropriate and timely psychological and legal counseling, and the training of judges,
should also be prioritized and duly implemented by the relevant institutions.
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Introduction

Divorce,while legally permissible in Islamic law, is considered as the most detested of man’s
lawful rights in the eyes of God. Preserving the structure of the family and striving to strengthen
it plays a vital role in maintaining social cohesion and nurturing individuals toward growth and
perfection. Consequently,the legal system tries,as far as possible,to prevent divorce and family
breakdown.

Nevertheless,in certain cases,divorce becomes inevitable. According to Article 1130 of the
Iranian Civil Code,a woman may request a divorce from the court if the continuation of the
marriage results in ‘usr wa haraj’ (i.e., a level of hardship or suffering that makes life
intolerable). If such hardship is proven to the satisfaction of the judge,the court can compel the
husband to grant the divorce. If compulsion proves impossible or the husband refuses,the judge
has the authority to issue a divorce on behalf of the wife (Azizi, 2015).

While Article 1130 provides the legal definition of ‘usr wa haraj’” and examples of its
manifestations,it does not detail the specific conditions under which physical abuse qualifies as
such hardship. Therefore,judicial processing plays a decisive role in interpreting and applying
these conditions.

The central question of this study is ‘What criteria do Iranian courts use to determine whether
physical violence represents ‘usr wa haraj’,and are these criteria fair and adequate?’ This
inquiry is particularly relevant given that domestic violence,especially physical abuse,is seldom
accidental and often signals ongoing and severe marital conflicts.

According to national studies,approximately 30% of households in Iran report experiencing
serious or severe forms of domestic violence, and 10% report injuries resulting in temporary or
permanent harms (Ghazi Tabatabai et al.,2009). Moreover,after psychological abuse, physical
violence represents the most common form of domestic abuse against women (Jafari & Parvin,
2022).

Despite the prevalence of such violence,it is ultimately up to the judge to determine whether
the abuse has rendered marital life intolerable for the wife (Safaei & Emami, 2019). Current
judicial procedures in family courts demand that women not only prove the occurrence of abuse
but also establish that it has caused intolerable hardship. In practice,this often entails a criminal
conviction against the husband for assault.

To pursue such a conviction, the woman must promptly report the abuse to the police,undergo
forensic medical examination, and file a criminal complaint at the prosecutor’s office. These
steps are not always feasible or safe. This burdensome and time-consuming process can
intensify the woman’s suffering, undermining the protective intent of the judicial system
(Hakimi Sadr et al.,2023).

Method
Describe This study adopts a descriptive-analytical approach based on documentary and

library-based data collection methods. By analyzing the judicial decisions issued by courts in
response to the divorce petitions filed by wives on the grounds of ‘usr wa haraj’ (hardship)
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resulting from physical abuse,the research seeks to answer the question ‘Does the current
judicial practice effectively protect the rights of women experiencing hardship due to domestic
violence,including various forms of battery,assault,and mistreatment?

To explore this issue,a selection of court rulings in which wives have requested divorce based
on hardship caused by physical abuse has been examined. The objective is to determine under
what specific conditions physical abuse is considered by most judges as a manifestation of ‘usr
wa haraj’.

The study first explores the legal concept of “usr wa haraj’ and then proceeds to analyze relevant
court decisions to extract the judicial criteria of hardship due to physical violence. Finally,by
critiquing certain rulings,the study identifies the corresponding legal gaps and the areas in need
of reform,particularly where a divorce process should be facilitated due to the hardship already
established. The study ends in making recommendations for legal reforms so as to improve the
responsiveness of the judicial system in such cases.

Results

In An analysis of judicial opinions indicates that courts commonly consider several conditions
essential for establishing “usr wa haraj’ (undue hardship) due to domestic violence,particularly
physical abuse. These conditions include a) recurrence of physical assault,b) sustained abusive
conduct,c) existence of fear or bodily harm,d) severity of the violence, and e) requirement of a
final criminal judgment. However,the current judicial practice imposes significant evidentiary
burdens on women,often requiring them to remain in a violent domestic setting and undergo
repetitive,time-consuming legal procedures for each instance of abuse. Based on the
findings,the following criticisms are made against the prevailing judicial approach.

Difficulty in proving the hidden effects of chronic violence

A systematic review of 174 international studies on violence against women and children over

the past decade demonstrated a rising trend in domestic violence and a significant correlation
between physical abuse and psychological disorders,particularly post-traumatic stress disorders
(PTSDs) (Debucquois,2021). The lived experience of abused women has been characterized as
“a life of suffering” (Lee,2022). These women often report that leaving the marital home is not
a simple option,and,in many cases,the society tacitly tolerates such violence (Groussi,2023).
Domestic violence is frequently viewed as a private family matter not warranting intervention
by the police,judiciary,or social services (Abbott & Wallace,2022),thereby making judicial
proof particularly challenging.

Ignoring the wife’s individual circumstances

Intolerability should be judicially assessed according to the prevailing social norms (orf),yet
those norms must be contextualized in light of the couple’s socioeconomic
status,occupation,and level of education (Katouzian,2022). However,most court rulings
reviewed in this study failed to account for the unique physical and psychological state of each
claimant. Given that patriarchal attitudes and the wife’s socioeconomic vulnerability are the
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key predictors of domestic violence (Sharabetian et al.,2017),individualized assessment is
essential for the fair application of the ‘usr wa haraj’.

Difficulty of proving domestic violence

The current legal standards require that hardship be both ongoing and provable through concrete
evidence,often including a criminal conviction. However,Article 1130 of the Civil Code and its
note aim to prevent ongoing hardship,not merely redress the past conduct. Accordingly,a wife
may not be granted divorce solely based on the past mistreatment that has ceased (Azizi,2017).
To address this imbalance,legislative reforms are recommended,specifically to shift the trouble
of proving so that,once domestic violence within the marital context is confirmed,it can
presumptively be attributable to the husband unless he proves otherwise.

Need for differentiated legal treatment of husband’s violence

Legal systems should distinguish between the violent acts perpetrated by the husband and those
committed by third parties. Given the unique fiduciary and emotional obligations inherent in
marital relationships,acts of violence by the husband should incur more severe legal
consequences. This stricter approach not only addresses evidentiary obstacles within the private
sphere of the household but also affirms the sanctity of familial respect and affection,which is
a principle repeatedly emphasized by the supreme leader in his official statements.

Impact of domestic violence on children

Children exposed to domestic violence often endure overlapping psychological harms. The key
factors in their lived experience include “barriers to learning and peer interaction” and a
“persistent sense of threat in daily life” (Lee, 2022). Other common impacts include “learning
impairments” and “recurrent punishment” (Danesh Nari & Khabiri, 2022). Exposure to parental
conflict,particularly paternal violence against the mother,has a documented causal relationship
with adolescent risky behaviors and psychological instability (Haghi et al, 2017).

Conclusions
State An examination of judicial procedures reveals a relatively stringent approach adopted by

Iranian courts toward divorce petitions based on “usr wa haraj’ (undue hardship),particularly
those filed for spousal physical abuse. This judicial rigidity is subject to several criticisms.
First, from a legislative policy standpoint, the Iranian legal system,particularly as directed by
Islamic jurisprudence,emphasizes the safeguarding of family integrity through taking legal
measures that ensure the safety and dignity of women within the marital unit. Justice demands
that part of the evidentiary burden be shifted onto the husband in such cases. In this regard,both
judicial practice and legislative reform may consider adjusting the proof standards in terms of
general or individualized circumstantial evidence.

For example,if a wife successfully proves a single instance of domestic violence resulting in
criminal conviction,in subsequent petitions,the presumption of continued abuse may be inferred
from the husband's prior record. In such cases,the burden of rebuttal may justifiably be shifted
to the husband. This approach aligns with the principles of preventive justice and facilitates



WIFE’S DIVORCE ON THE GROUNDn(F HARDSHIP CAUSED BY BEATING 163

access to legal relief for women subjected to violence,particularly where repeated litigation is
not practically feasible.
Moreover,the courts should make fuller use of evidentiary tools within their discretion,such as
appointing psychological experts to assess the extent of emotional and psychological harm
stemming from physical violence. Evaluations conducted by clinical psychologists can be
instrumental in confirming the severity and long-term effects of such abuse.
To determine whether ‘usr wa haraj’ exists,the courts should also give due consideration to the
individual circumstances of the claimant wife,similar to how personal conditions are factored
in religious obligations. These factors may include theavoman’s level ofseducation, professional
status, religious beliefs, cultural environment,and the attitudes of her family and community.
However, the current law often fails to account for these personalized variables,which can
significantly impact one’s capacity to endure hardship.
Ultimately, Iranian judges possess both legal and jurisprudential capacity to determine ‘usr wa
haraj’ based on a broad range of evidentiary indicators, such as circumstantial evidence,witness
testimony, and legal presumptions (qara’in wa amarat). Importantly,there exists no statutory
requirement for a final criminal conviction as a prerequisite for proving undue hardship. While
such a ruling may serve as strong evidence of abuse, courts may independently recognize the
existence of physical abuse and consequent hardship based on other credible forms of proof.
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