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The freedom to choose an occupation without any discrimination

based on gender is mentioned in Article 28 of the Constitution. However,
this freedom is constrained within the framework of Islam, public interests,
and the rights of others. In this regard, Article 1117 of the Civil Code states
that "A husband can forbid his wife from an occupation or profession that
is incompatible with the family's interests or his or her own dignity". This
rule is also mentioned in Article 18 of the 1975 Family Protection Law,
with the added condition of "court approval".

However, the lack of legislation on the "limits of the husband's right to
forbid", the "status of the wife's contract with the obligee", and the "wife's
commitment to the other party" have raised a wave of differing opinions.
The purpose of the present research is to examine the three aforementioned
matters in the enacted laws. The distinct feature of this study, setting it
apart from all previous works, lies in its critique of them and its proposal
of a novel theory concerning the mentioned matters. Indeed, this study
considers the relationship between the three matters, which is a perspective
ignored by previous publications. The research questions are as follows:

a. What are the limits of a hushand's prohibition of his wife from
employment?

b. What is the status of the wife's obligations after being prohibited?

¢. Under what title and by whom will compensation be paid to the
obligee?

After conceptual analysis, the present study conducts an in-depth
exploration in the three following fundamental domains:

- It examines the legality of prohibiting one’s wife's employment,
addressing whether this authority of the husband is a "right" granted by the
legislator or a "rule” that he is obliged to follow.
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- It scrutinizes the wife's obligations and evaluates the effect of the
husband's prohibition on the validity of these obligations.

- It carefully investigates compensation for the contractual party's
damages.

Method

This research is a descriptive-analytical study conducted through data
collection from library sources. It examines and critiques prior opinions,
offering a novel perspective.

Findings

- The extent to which the wife’s employment harms the family can be
discussed in two ways.

a) In some cases, the wife’s occupation seriously harms the survival and
functioning of the family from a customary perspective. For example, the
wife is sometimes obliged to work abroad for an extended period (e.g., two
years), during which the husband is deprived of sexual intimacy, or if her
employment leads to corruption that significantly compromises her
chastity or the well-being of the child.

b) It is also possible that the wife’s employment may not be in the best
interest of the family, yet it causes only minor harm to the survival and
functioning of the family, which is not considered significant from a
customary standpoint. For instance, the husband and family may not rely
on the wife’s income, but she wishes to work, which slightly restricts the
husband’s right to intimacy or partially affects her maternal duties.

- Depending on the degree of harm, the contract may be deemed
annulled or revoked.

- The type of liability must be examined based on whether the contract
is annulled or revoked.

Discussion and conclusion

As mentioned before, there is a diversity of opinions regarding the
subjects discussed in this study. The major opinions are enumerated below.

On the nature of the spouse's authority: A group of scholars consider
the spouse's authority to be a right (Tabataba'i Yazdi, 1988, Vol. 2: p. 586;
Judicial System's Deputy of Education and Research, 2003, Vol. 4: pp.
144-145; Mogaddam Damad, 2005, p. 316), while others consider it a legal
duty (hukm) (Katouzian, 2005, p. 172; Safa'i & Emami, 2005, p. 126;
Roshan, 2014, p. 176). Some have also adopted a differentiated
view (Navid Tehrani, Masoumi, & Yaghouti, 2023, p. 98).

On the contract between the wife and the obligee: Some jurists deem
this contract valid (Akbarine, 2011, p. 112), others consider it revoked
(Khursandiyan, 2011, p. 70), and some have expressed opinions based on
a distinction (Katouzian, 2009, vol. 1: pp. 219-220).

On the wife's liability towards the obligee: Some hold that the wife
has contractual liability (Katouzian, 2009, vol. 1: p. 220), a group find her
with no liability (Zahidi Asl & Masudi Niya, 2019, pp. 124-125), while
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others point to the wife's obligation to compensate for damages in cases
where it is explicitly stipulated in the contract or in cases of deceiving the
other party (Khursandiyan, 2011).

As further results, if the wife's employment is of such a nature that it
causes damage to the survival and function of the marriage that is
customarily considered significant, prohibition of the employment is a
legal duty (hukm); the husband is obligated to prohibit it, and the wife is
obligated to refrain from concluding an employment contract. Also, the
contract between the wife and the obligee (employer/contracting party) is
nullified unless the reason for the prohibition occurs after the formation of
the contract. In this case, the contract is automatically terminated.

In the case of the contract annulment, first, the wife has no contractual
liability towards the oblige. Second, given the presence of all the elements
of civil liability and the principle of deception (ghorour), she is liable
to compensate for the damage done to the obligee.

In the case of automatic contract termination, first, if the reason for the
husband's prohibition is the wife's breach of a duty (such as improper
relations with a colleague), and the beneficiaries are both the husband and
the obligee, the contractual liability is maintained. Second, if the reason for
the husband's prohibition in the case of the contract revocation is unrelated
to any fault on the part of the wife, she bears no contractual or civil
liability towards the employer. However, if aliability clause has been
stipulated in the contract, she will have contractual liability.

Moreover, if the damage inflicted upon the marriage and its function is
not considered significant from the customary perspective, prohibition of
the employment is the right of the husband. However, if there was an
agreement for the wife's employment or the wife was employed at the time
of the marriage, the husband does not have the right to prohibit it.

If the two aforementioned scenarios do not exist, the contract between
the wife and the obligee is automatically terminated after the prohibition
of employment is issued. As another case, given the lack of conditions for
civil liability, the wife has no obligation to compensate the obligee for
damages.

Finally, the wife has contractual liability towards the obligee only if it
has been explicitly stipulated in the contract.
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