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Abstract

Given its universalist nature, Islamic criminal law faces complex questions regarding its interaction with
the crimes committed by non-Muslims. A central inquiry is whether the hudiid (Fixed Punishment)
crimes of non-Muslims are adjudicated identically to those of Muslims, or if a distinct paradigm exists.
This issue necessitates precise fighi examination, particularly in light of its potential conflicts with
contemporary legal principles. Employing a descriptive-analytical method within a fighi-ijtihadr (juristic- 3
inferencial) framework, this study analyzes the theory of the Imam's Discretionary Authority (Nazariyah 1Z§
al-Takh-yir al-Imam) as a proposed juristic solution. The findings indicate that the Islamic ruler is vested [
with the authority, in cases of hudid crimes involving non-Muslims, to either adjudicate the crime
according to Islamic law (Shari‘a) or to refer the offenders to their own communal courts to be punished
according to their religious law. The evidence (adilla) for this theory is derived from Verse 42 of Surah
al-Ma'idah, relevant narrations (riwayat), scholarly consensus (ijma ‘), and the inherent stipulations of the
pact of protection (‘agd al-dhimmah). The scope of this theory encompasses all sudiid crimes without
restriction to a specific penalty. However, it is applicable only to Ahl al-Dhimmah (protected non-Muslim
citizens) and Musta'minin (temporary residents under safe conduct). If the crime is committed publicly,
the implementation of the Islamic /udiid becomes mandatory. In its application, the theory encounters
apparent challenges when measured against contemporary legal principles, such as the rule of law, the
equality of individuals before the law, and the standardization of legal codes and judicial procedures.
Within the Iranian legal system, despite certain statutory limitations, Article 167 of the Iranian
Constitution provides a potential avenue for the application of this theory. To enhance its efficacy, the
study proposes the enactment of specific legislation or the establishment of specialized judicial bodies.
The theory of the Imam'’s Discretionary Authority can serve as a model for the interaction of an Islamic
State with its non-Muslim citizens and for addressing criminality within multicultural societies.

Keywords: Hudiid Crimes of Non-Muslims, Judicial Authority of the Islamic Ruler, Adjudication of
Non-Muslim Cases, Criminal Law of Non-Muslims, Executive Challenges of the Ruler's Judicial
Prerogatives.
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