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The use of the term "demand" in Article 818 of the Civil Code has
surprised legal scholars. According to the latter part of this article,
the purchaser is not liable for loss, damage, or defect occurring
after the exercise of the right of pre-emption and the ma‘kinf of a
demand, unless he has committed transgression (ta addi) or
negligence (tafrit). In contrast, pursuant to Article 631 of the Civil
Code, if a bailee refuses to deliver the trust property after it is
demanded, they will be liable for its loss and any defect, even in
the absence of transgression or negligence. Consequently, all civil
law commentators consider the ruling of Article 813 to be contrary
to the general rules governing demand. Nevertheless, it should be
noted that in drafting Article 818, the legislator has followed the
special structure of the institution of pre-emption (shuf'a) and the
principles governing it. Accordingly, the rules related to the
demand for the subject of pre-emption have been separated from
the general rules applicable to trusts and deposits. Based on this,
after the occurrence of "taking by pre-emption," whether the
subject of pre-emption has been demanded or not, the purchaser is
liable only in case of waste or negligence. Furthermore, the
purchaser’s liability for the loss, damage, or defect of the pre-
emption subject after taking it is not subject to the rules (%overnmg
transactions, including the warranty of exchange. Additionally,
prior to taking bly pre-emption, the purchaser is the owner and, as
such, is not liable for the loss or damage to the property. On this
basis, after the occurrence of the exercise of pre-emption, whether
or not the subject of pre-emption has been demanded, the buyer is
liable only in cases of transgression or neghfgence. Moreover, the
buyer’s liability for the loss, damage, or defect of the pre-empted
property after the exercise of pre-emption is not governed .bg_ the
rules of transactional 11ab111t?f, including remgrocal liability
(daman-e mo awadi). Additionally, prior to taking by pre-emption,
the purchaser is the owner and, as such, is not liable for the loss or
damage to the property.
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Extended Abstract

Introduction

Article 818 of the Iranian Civil Code comprises two distinct provisions.
Its first part states that the buyer is not liable for loss or defect in the
subject matter of the pre-emption (Shuf a) right prior to its exercise. While
jurisprudential writings have engaged with the nature and rationale of this
exemption from liability, legal scholarship has largely overlooked the
subject, with only brief commentary noting that a buyer who, without the
other co-owner's (the pre-emptor's) consent, causes damage to an
undivided property is liable under the general rules of co-ownership for
destroying the other's share, but not for impairing the object of the pre-
emption right itself.

Nevertheless, affirming this common view implies a redundancy, as it
repeats the provisions governing acts in co-owned property within the
specific context of pre-emption, thereby rendering specific rules like
Article 818 superfluous. More critically, exempting the buyer from
liability for damaging the subject matter before exercising the right
contradicts the fundamental principles governing joint ownership. Upon
sale, the buyer indisputably becomes a co-owner, and any act of
possession over jointly-owned property without the partner's consent
incurs liability (Article 582 of the Civil Code). Article 818's exemption
thus creates a doctrinal tension.

Furthermore, the second part of Article 818 has been extensively debated
and criticized by legal scholars. It stipulates that the buyer is not liable for
loss, deterioration, or defect occurring after the exercise of the pre-
emption right and its demand, unless guilty of deliberate violation
(Ta ‘addr) or negligence (Tafrit). The inclusion of the term "demand" has
perplexed commentators. Most civil law scholars deem this provision
incompatible with general legal principles, particularly those governing
the demand for return of deposits. This dissonance is compounded by
significant disagreement among Imami jurists regarding the very concept
of "demand" in pre-emption.

Some legal writers argue that the drafters erred by inserting the
superfluous word "demand," as the rule contradicts core principles of the
Civil Code. They contend that after the right is exercised, the buyer loses
ownership and must surrender the property. Should the buyer refuse or
delay surrender after a demand, his status would change from that of a
trustee (amin) to that of a usurper, incurring absolute liability—a
fundamental legal consequence not reflected in Article 818.

However, a thorough study of jurisprudential sources and the specific
structure of pre-emption law suggests an alternative hypothesis, contrary
to prevailing theories: The provision in the second part of Article 818 is



not an error but is logically grounded in the unique nature of exercising
the pre-emption right as a unilateral act with reciprocal effects.
Consequently, it does not follow the standard rules governing the demand
for return of deposits or the general legal effects of reciprocal contracts.

Method

This research employs a qualitative (descriptive-analytical) methodology,
primarily through content analysis of library resources including books
and scholarly articles.

Findings

Contrary to the assumptions of many legal scholars, no drafting error
occurred in Article 818. As indicated, the article faithfully follows the
unique structure and governing principles of the pre-emption right.
Therefore, the rules concerning the demand for and surrender of the
subject matter differ from those applicable to demanding the return of a
deposit. The drafters of the Civil Code, aligning with the predominant
opinion among jurists, derived the rules on the buyer's liability from the
inherent structure of pre-emption. Moreover, their inclusion of the term
"demand" constitutes an innovative elaboration.

On this basis, the buyer's liability for defect, damage, or loss arising after
the exercise of the pre-emption right is contingent solely upon proof of
ta ‘addr or tafrit. It is irrelevant whether a formal demand for the property
has been made. This is because, under the general rules for performing
contractual obligations, the buyer is bound to return the property upon
receiving the price from the pre-emptor and should not await a formal
demand. However, not all rules of ordinary contracts apply to pre-
emption: if the buyer refuses to surrender the property, the pre-emptor has
no right of retention; and if the property is destroyed before surrender, the
buyer is not liable under the rules of reciprocal guarantee (Daman
Mu ‘awad).

Furthermore, after a demand is made, the rules governing the demand for
return of a deposit do not apply. The subject matter was never held by the
buyer as a deposit; therefore, his possession does not transform from
custodial to guarantorial upon demand. Consequently, if the property is
lost or damaged due to force majeure after demand but before surrender,
the buyer incurs no liability.

Conclusion

Prior to the exercise of the pre-emption right, the buyer is the full owner
of the property and, like any owner, may dispose of it freely, bearing no
liability for its loss or impairment. Accordingly, even if the buyer
demolishes a building on the property for renovation, the pre-emptor may
only choose to exercise the right over what remains (upon payment of the
full price) or waive the right entirely.



It is crucial to note that the aforementioned rules are specific to scenarios
where the subject of pre-emption is an individually-owned property and
the right arises solely due to a shared easement (e.g., a passageway), or
where the property is physically partitioned by court order after the sale
but before the right is exercised. In cases where the subject matter is
originally undivided co-owned property, any act of possession by the
buyer before pre-emption may trigger liability, and acts after pre-emption
constitute ta ‘addr or tafrit.

Ultimately, following the exercise of the pre-emption right, the buyer's
liability is not governed by the rules of deposit. Therefore, irrespective of
whether a demand has been made, the buyer is liable only in cases of
deliberate violation or negligence.
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