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According to Article 1 of the Law on Compulsory Official
Registration of Immovable Property Transactions, legal claims
relating to juridical acts whose "subject or result involves the transfer
of ownership of property, transfer of usufructuary rights (whether for
life or for a term exceeding two years), or transfer of easement rights
over immovable property, as well as endowments (waqf), the
establishment of mortgage contracts concerning such properties, the
conclusion of contracts effecting transfer of benefits from said
properties for periods exceeding two years, lease-to-own agreements,
and any form of presale of buildings - whether as a share of the entire
land or structures - and commitments to perform all aforementioned
juridical acts" are declared inadmissible. Although this sanction
serves the legislator's objectives in many instances, it fails to clarify
the legal status of transactions not registered in the electronic
document registration system, thereby evading the responsibility of
determining their legal fate. Despite the removal of the nullity
sanction from the law's text and existing doctrinal regarding it, these
transactions should nevertheless be deemed void. On the other hand,
if "the transferee has formally transferred the subject matter to a third
party prior to its rescission (faskh) or termination (infisakh), and in
the subsequent legal act said third party possessed no right of
rescission, or the transaction was not mutually revoked (igalah), such
transfer shall be treated as constructive destruction of the subject
matter, and the rescission or termination shall not dissolve the
subsequent contract. In such case, the holder of the rescission right
may claim from the aforementioned transferee the current market
value of the immovable property.” Consequently, the Compulsory
Registration Law has established a new provision contradicting
Unified Precedent No. 810. In conflicts between specific-prior and
general-subsequent rules, the former prevails, thus the ruling in the
unified precedent remains valid for its specific subject matter.
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Extended Abstract

Introduction

Legislative systems always establish legal rules and enact legislation to achieve
objectives, which are often based on an understanding of the general benefits
and harms of phenomena in the external world. Following the enactment of the
Registration Law in 1310 (1931 AD), according to Article 48 of that law, "a
document that must be registered in accordance with the aforementioned
articles and is not registered will not be accepted in any office or court."
However, later, with the support of some jurists, including the jurists of the
Guardian Council, the public altered the direction of the legislator's movement.
This led to the lawsuit for "Compulsory Deed Execution" becoming a common
legal claim in judicial courts. Subsequently, to reduce such lawsuits in courts,
Articles 147 and 148, along with laws such as the "Law on Determining the
Registration Status of Lands and Buildings without an Official Deed," were
enacted.

In recent years, the abundance of these claims prompted a new approach in the
legislative system, culminating in the Expediency Discernment Council, 1403
(2024 AD), deeming the "Law on Mandatory Official Registration of
Immovable Property Transactions" consistent with the interests of the state,
with the aim of minimizing conflicts in people's transactions and contracts. The
clear effect of this law is that when people know their unofficial transactions
will not be valid before any authority, they will refrain from undertaking them
and will conduct their transactions only with an official deed. According to
Note 4 of Article 1, all immovable properties for which a cadastral title deed is
issued after this law's effective date are subject to the formalities of this law
from the date of the title deed issuance, and no lawsuit other than a claim for
restitution of the exchanged values will be admissible. As observed, this law
considers adherence to formalities for the transfer of real estate necessary.

The question this research seeks to answer is: What is the enforcement
guarantee for violating the conditions stipulated in this law? Are transactions
conducted without observing the mentioned formalities void or not? The
legislator's objective in establishing formalities for the transfer of immovable
property is to reduce the number of lawsuits filed in the judiciary, organize the
real estate market, and prevent unauthorized transfers and the like. This
objective is achieved by deeming transactions in which the necessary
formalities are not observed as void.

Method

This research employs a descriptive-analytical method and, by examining the
rationale behind enacting the Mandatory Official Registration Law, seeks to
discover the true meaning and intention of the legislator (the spirit of the law).
By analyzing the objectives of the law's enactment and comparing them with
similar cases and instances in jurisprudential and legal sources and in judicial
procedure, it aims to discover the enforcement guarantee for violating the law's
mandatory regulations, thereby compensating for the enforcement gap in the



law.

Findings

According to Article 1 of the Law on Mandatory Official Registration of
Immovable Property Transactions, claims related to legal acts whose "subject
or result is the transfer of ownership of an asset, or the transfer of usufructuary
right (whether for life or for a term exceeding two years), or the transfer of
easement rights over immovable property, and endowment, as well as the
conclusion of mortgage contracts concerning them, and the conclusion of
contracts effecting the transfer of benefits of said properties for a period
exceeding two years, and lease-to-own agreements, and any type of pre-sale of
buildings, whether as a share of the entire land or structures, and commitment
to perform all mentioned legal acts" are declared inadmissible. Although this
enforcement guarantee fulfills the legislator's intentions in many cases, it does
not specify the differing legal status of transactions not registered in the
electronic deed registration system and has somewhat evaded the responsibility
of settling their status. Despite the removal of the nullity enforcement guarantee
from the law's text and disagreement about it, these transactions should be
considered void. On the other hand, if "the transferee has officially transferred
the subject matter of the transaction to a third party before the registration of its
rescission or termination, and in the subsequent legal act, he did not have the
right to rescind, or the transaction was not mutually canceled, this transfer is
considered as the loss of the subject matter, and rescission or termination does
not cause the dissolution of the subsequent contract. In this case, the holder of
the aforementioned right of rescission will have recourse to the mentioned
transferee for the current market value of the immovable property." Therefore,
the Mandatory Registration Law establishes a new provision contrary to
Unanimous Precedent No. 810, and in the conflict between a specific prior rule
and a general subsequent rule, the former takes precedence over the latter.
Consequently, the ruling in the unanimous precedent remains in effect for its
own subject matter.

Conclusion

From the legislator's juxtaposition of the inadmissibility of claims related to
immovable property with the admissibility of a claim for restitution of the
exchanged value, it can be understood that, in the legislator's view, such
transactions are void. If the legislator considered them '"subject to
consideration," "ineffective," or even "inadmissible as evidence," it should not
have directly granted the party to the transaction merely the right to file a claim
for restitution of the price. Instead, it should have made the possibility of filing
a claim contingent upon another matter, such as failure to officially register
within a reasonable period or the confirmation of the right holder, etc.
If the legislator considered transactions lacking formalities as "ineffective," it
would have been necessary to specify a period for executing the transfer.
However, no such period has been specified. Although specifying a period
aligns with what was approved by the Expediency Discernment Council, it
conflicts with the spirit of the law and the true intention of the legislator.



Despite the general wording of Note 1 of Article 1 of the Mandatory
Registration Law, it seems a distinction should be made between cases where,
despite the existence of another's right, the owner's disposals are not permitted,
and other cases. In the first instance, such as where the seller had a contractual
option (Khiyar al-Sharf) in the first sale, the disposals are considered
unauthorized, and the transfer is not considered "as a loss." Based on the above,
it becomes clear that the relationship between Note 1 of Article 1 of the
Mandatory Registration Law and Article 460 of the Civil Code is that the latter
is a general subsequent rule and the former is a specific prior rule. In the conflict
between a specific prior rule and a general subsequent rule, some consider the
specific prior rule to take precedence over the general subsequent rule.
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