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One of the challenges of living in apartment complexes is facin% the
risk of their deterioration. Due to the absence of a coherent legal
regime for resolving disputes based on co-ownership, research in this
area seems necessary. In circumstances where there is a financial or
physical danger resulting from building dilapidation, pursuant to the
eneral and ambiguous establishment of Article 13 of the Apartment

wnership Law, the majority can request court authorization for
reconstruction by providing suitable housing for the minority. The
majority faces numerous obstacles in this process, and due to the
legislator's silence on many issues, legal ambiguity, and existing
conflicts of rights, it is necessary to examine an appropriate
mechanism for protecting the majority's right in the renovation
Frocess. In light of the logical 1nte1t'gretat10n method, as opposed to
iteral interpretation, by analyzing the nature of the majority's right
and logical guarantees for its exercise, conflict resolution methods
based on criteria such as prioritizing the more important, repelling
the worse by the bad, preserving the livelihood system, and certain
contextual evidence and extracting the criterion, it was determined
that the majority's right, when in conflict with the minority, has
grounds in various instances. These include: the right to a collective
renovation contract, the request for rebuilding, withdrawal from the
majority and its rescission (at least before it becomes detrimental),
cooperation with a third party (contract with a developer), execution
of necessary measures (obtaining permits, demolition, etc.) ,
building expansion, prevention of detrimental actions by the minority
and third parties, claiming costs, fair compensation, and the price of
assets consumed in the renovation process, the majority's legal
(decretal) in rem lien on the renovated unit for debt recovery, and
the majority's right of retention regarding the delivery of the
renovated fproperty.. Due to the lack of legal stipulation and the
absence of appropriate judicial precedent, more than seven items
have been proposed as suggestions for legal reform.
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Extended Abstract

Introduction

In co-owned (Musha ) property, the scope of owners’ rights of possession has
perpetually been a source of serious legal dispute. A particularly contentious
arena is the management and disposition of apartment buildings within
residential complexes. Given that ownership of the non-exclusive (common)
parts is held jointly, and given that acts of disposition over jointly-owned
property generally require unanimous consent, the effective exercise of
ownership rights in apartment complexes often encounters substantial practical
difficulties. To address this, Article 6 of the Apartment Ownership Law departs
from this foundational rule, establishing a majority-vote mechanism for
decisions concerning the management of common areas. However, this article
appears inapplicable to decisions requiring substantial physical intervention—
such as demolition and reconstruction—which inherently involve interference
with exclusive units. The principle of dominion and respect for exclusive
property rights necessitates the consent of each unit owner for any such
interference.

Consequently, specific legislative intervention was required to address
scenarios where unanimity for the reconstruction of dilapidated, hazardous
buildings is unattainable. Article 13 of the same Act provides that if, based on
the opinion of three official judicial experts, a building’s useful life has ended
or it is wholly dilapidated, posing a risk of financial or bodily harm, and a
minority of owners oppose reconstruction, the majority may—upon a court
order and after securing suitable rental accommodation for the non-consenting
owners—proceed with reconstruction. While this legislative initiative is
commendable, Article 13 is fraught with ambiguities regarding its procedural
details and interpretive scope, which this article seeks to clarify.

Method

This study employs an analytical methodology that moves beyond mere textual
interpretation. It identifies the legal nature of the majority’s right, the rationale
for its protection, and methods for resolving conflicts between majority and
minority interests. It also considers overarching principles such as superior
expediency (Maslahat) and the preservation of social order, thereby providing
a coherent framework for interpreting the mechanisms for protecting majority
rights under Article 13.

Findings

The research delineates the specific rights accorded to the majority under this
regime:

Right to Petition the Court: The majority may file a petition with the court of
the property’s location to confirm their agreement and obtain authorization for
reconstruction. A prerequisite is securing suitable alternative housing for the
minority.



Right to Execute Reconstruction.: Upon obtaining a final and enforceable court
order, the majority may proceed with demolition and reconstruction. The
court’s ruling is declaratory regarding the fulfillment of preconditions and
constitutive in authorizing the reconstruction.

Ancillary Rights During Reconstruction: The process grants the majority
several ancillary rights, including: obtaining building permits; requesting the
eviction of non-cooperating minority owners; entering into construction
contracts with third parties; preventing obstructive interference from the
minority; recovering construction costs upon completion; establishing a
statutory mortgage over the minority’s reconstructed unit; and exercising a right
of retention over the delivered unit pending full settlement of costs.

Conclusions

While unanimous consent is the default rule for co-owned property, its rigid
application creates significant impediments in social contexts like collective
housing. Legitimizing majority decision-making presents a vital solution for
addressing the risks posed by dilapidated buildings. The conflict between
majority and minority rights gives rise to specific majority entitlements
concerning the collective reconstruction agreement, necessary executive
actions, cost recovery, and security mechanisms.

To enhance the clarity and fairness of Article 13, the study proposes the
following amendments:

— Amend the phrase "the building has become wholly dilapidated” to include
or is otherwise at risk of demolition.

— Change "financial and bodily harm" to "financial or bodily harm."

— Specify that actions are taken by the majority of owners.

— Specify that recoverable costs are those incurred and payable at current
market rates.

— Clarify that the security interest can be over the same unit, even as a mortgage.
— Add a new Note 3: Stipulating that the evacuation of commercial units must
respect the regulations governing goodwill or business rights, unless the
occupants consent to a comparable new commercial space.

— Add a new Note 4: Establishing the majority’s right to withhold delivery of
the reconstructed unit until full settlement of all costs at current rates, paid rents,
and compensation for services rendered, exempting them from liability for
fortuitous loss or damage during this period of retention.
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