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Abstract

The principle of prohibition of double punishment is one of the accepted rational principles
in today>s criminal law. The basis of this rule is that any person who violates criminal
laws in the form of a crime should, first, not go unpunished and, second, should not be
punished more than once. Given the existence of some general rules in jurisprudence
that have ensured that jurisprudence is as dynamic as possible with the requirements
of the time, the rule of prohibition of double punishment can be applied to all Islamic
punishments. Among the general rules in this field that can be relied upon are the rule of
negation of inconvenience and the rule of harm. According to these rules, Islamic laws
should not be such that they cause inconvenience or harm to individuals. Therefore, double
punishment, which itself means causing harm to individuals and also causing hardship
and inconvenience to society, is negated and can be a confirmation of the conformity of
jurisprudence with the rule of prohibition of double punishment. The Islamic Penal Code
passed in 2013 also accepts this rule only in non-Shariah prescribed punishments. The
result of this approach is the imposition of another punishment on a criminal who has
been punished by a domestic or foreign court verdict, which is incompatible with justice,
which is one of the foundations of this principle, as well as with human rights standards,
and leads to political and international problems for the country. By taking advantage
of the principles of necessity, non-harm, non-inconvenience, and non-existence, a more
comprehensive view of this rule can be taken so that it also includes Sharia punishments
(diat, gisas, hudud) so that it poses less of a challenge to Sharia legal standards.
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Extended Abstract

The principle of prohibition of double punishment is one of the fun-
damental and accepted principles in contemporary criminal law, em-
phasizing that no individual should be punished more than once for
the same crime. This rule is established to maintain public order and
the judicial security of citizens, gaining particular importance in cases
involving various legal jurisdictions. In Iranian law, this principle was
present in the amendments to the General Penal Code of 1973 but
was completely removed from new laws after the Islamic Revolution.
However, in the Islamic Penal Code of 2013, the legislator has accept-
ed this rule in a limited manner, yet challenges and damages in this
area still exist, necessitating examination and appropriate solutions.
This article aims to elucidate this rule and the challenges arising from
it, while also providing solutions to address these challenges

1. The Concept of the Rule of Prohibition of Double Punishment

The rule of prohibition of double punishment is based on the principle
that no individual should be punished more than once for the same
crime. This rule is particularly emphasized in international documents
and conventions, such as the International Covenant on Civil and Po-
litical Rights, as a human rights principle. The primary objective of
this rule is to safeguard individual rights and prevent the violation of
citizens’ rights. In other words, if an individual has already been tried
and punished for a crime, they should not be prosecuted again, as this
not only undermines justice but can also lead to distrust in the judicial
.system

2. The Scope of the Rule of Prohibition of Double Punishment in Tra-
ditional Religious Interpretation

In traditional interpretations of the rule of prohibition of double pun-
ishment, two main conditions affect the acceptance of this rule. First,
in crimes subject to fixed punishments, the penalties are determined
by religious texts, and according to prevailing beliefs, these punish-
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ments must be executed without exception. Second, some jurists do not
accept judgments issued by other countries’ courts due to Islamic prin-
ciples, considering only the courts of the Islamic Republic of Iran as
competent. These two conditions can lead to challenges in implement-
ing the rule of prohibition of double punishment, clearly highlighting
the need for legal reforms to incorporate this rule into all punishments,
.especially in discretionary offenses

3. The Approach of the Islamic Penal Code of 2013 Regarding the Ne-
cessity of Observing the Prohibition of Retrial

The Islamic Penal Code of 2013 has attempted to incorporate the rule
of prohibition of double punishment within the framework of new
laws. For the first time, negative personal jurisdiction is recognized in
Article 8, and the rule of prohibition of retrial is accepted in non-fixed
discretionary crimes. These changes represent an innovation in Iran’s
legal system; however, there are still serious criticisms regarding the
exceptions for fixed punishments, retribution, and blood money from
this rule. Legal scholars believe that the acceptance of the rule of pro-
hibition of retrial is not inherently opposed by religious law and can be
.aligned with rational principles through dynamic jurisprudence

4. Challenges of Non-Acceptance of the Rule of Prohibition of Double
Punishment

The non-acceptance of the rule of prohibition of double punishment in
Iran’s legal system brings multiple challenges, one of which is incon-
sistency with human rights obligations. The legislator has acted am-
biguously in this regard, leading to interpretations that conflict with
human rights. In this context, three main challenges are identified: re-
ligious, human rights, and political challenges, each of which affects
.the functioning of the judicial and legal system

Religious Challenge

The Islamic government, during the era of occultation, claims to im-
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plement divine limits, yet simultaneously, leniency in enforcing these
limits has been explicitly stated in some cases by religious texts. Jur-
isprudential rules such as the prohibition of causing harm to believ-
ers and human dignity serve as the jurisprudential basis for avoiding
or reducing punishment. After the revolution, the legislator not only
failed to address the gaps in the General Penal Code but also removed
sections related to the prohibition of retrial. This has raised questions
about the legislator’s actions and their impact on the enforcement of
divine limits

Human Rights Challenge

Today, punishment has become a human rights issue, and the relation-
ship between criminal law and human rights can sometimes be contra-
dictory. Human rights, as natural rights of every individual, must be
considered in the criminal justice system. In recent years, the Islamic
Republic of Iran has gradually changed its approach to human rights,
seeking to align with Islamic principles and international obligations.
However, there are contradictions between some provisions of the con-
stitution and ordinary laws with international covenants that require
.reform and coordination

Political Challenges

Political challenges arising from the non-acceptance of the rule of pro-
hibition of double punishment include a lack of coordination among
institutions related to human rights and the judicial system. This lack
of coordination can undermine the credibility of Iran’s legal and ju-
dicial system at the international level. To improve the human rights
situation, there is a need to create coordination among institutions, ef-
fective communication, and leverage cultural and economic capacities.
Additionally, discursive and theoretical challenges in Islamic criminal
policy must be addressed to prevent misinterpretation and inability to
.utilize the capacities of religious democracy
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Considering the general rules of jurisprudence that ensure the dyna-
mism of jurisprudence with the requirements of time, the rule of pro-
hibition of double punishment can be applied to all religious punish-
ments. This rule, especially in light of the rules of negation of hardship
and the rule of harm, is presented as an important principle in Islamic
law. Legal developments from 1973 to 2013 reflect the changes and
challenges in this area. To improve the legal situation and achieve jus-
tice in Iran’s criminal system, it is suggested that the legislator reform
the laws related to the rule of prohibition of double punishment and
consider holding training courses for judges and lawyers on human
rights and principles of Islamic jurisprudence. These measures can
help extend the rule of prohibition of double punishment to religious
punishments and accept the validity of foreign court judgments in spe-
.cific cases to establish greater justice in the criminal system

5. Conclusion
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