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Validation of Arbitration from the Perspective

of Ahl al-Bayt Jurisprudence (peace be upon them)
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Abstract

Arbitration is one of the important methods of dispute resolution in domestic and
international law. The traces of this legal institution can also be found in Imamiyyah
jurisprudence, known among jurists as the appointed judge (gadi tahkim). Imamiyyah jurists
have resorted to religious evidence from the Quran, Sunnah, and consensus to legitimize
arbitration under the title of appointed judge. The present research, using an analytical-
descriptive method and library data collection tools, answers the question: What is the basis
of arbitration in Imamiyyah jurisprudence? Should the appointed judge have all the
conditions of an appointed judge, or is having some conditions of an appointed judge
sufficient? The findings of this research show that the majority of jurists, citing verse 35 of
Surah An-Nisa, consider the basis of arbitration to be appointment and have considered all
conditions of an appointed judge necessary for the appointed judge as well. It should be said
that the evidence of the majority of jurists does not have the power to prove all the
conditions of an appointed judge, including ijtihad, for the appointed judge. Well-known

narrations such as the narration of Abu Khadijah and Halabi also indicate that ijtihad is not a
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condition for the appointed judge. Therefore, the conditions of an appointed judge cannot be
considered a condition for the appointed judge; rather, it is sufficient for the arbitrator to
have jurisprudential-legal knowledge, which is compatible with both ijtihad and non-ijtihad.
Hence, the narration of Abu Khadijah is presented as a specific separate reason causing the
specification of narrations that generally consider ijtihad and knowledge of the judge as a
condition. Therefore, the common ground between the appointed judge and arbitration is in
religious matters, which both arbitration in the traditional sense and in the modern sense
rely on in this meaning.

Keywords: Arbitration, Appointed Judge, Legitimacy, Narration of Abu Khadijah, Ijtihad.
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