Contemporary Islamic law Debate
Vol.2, No.4, Autumn & Winter 2025, 187-206

The Ruling on the Removal of Property from Custody (Hirz) by an
Unaware Person (Jahil) in Imami Jurisprudence and Iranian Law

By: Hasan Ghasemi Moghaddam1
Sooshyant Beigli?

(Received on: 2024-09-29; Accepted on: 2024-12-13)

Abstract

The majority of Imami jurists, as well as the legislator in Article 272 of the Islamic Penal
Code, have considered the removal of property from hirz (custody) only by an animal, an
insane person (majniin), a non-discerning child (tifl ghayr mumayyiz), or inanimate tools
as mubasharat (direct commission). However, they have remained silent regarding the
ruling on the removal of property from hirz by a person who is unaware (jahil). A few jurists
and some legal scholars who have expressed an opinion on this matter have, by recourse
to the principle that “The Cause is Stronger than the Direct Actor” (Sabab Aqwa min al-
Mubadshir), opined for the establishment of the Hadd (prescribed punishment) upon the
one who caused the act (musabbib). This article employs a descriptive-analytical method to
investigate the theoretical foundations of the theory advocating the establishment of the
Hadd in this issue and to determine the correct view.

The research findings indicate that although in this scenario the cause (sabab) is stronger than
the direct actor (mubdshir), and in legal terms, the musabbib can be considered the moral
perpetrator of the crime, the mere fact that the cause is stronger than the direct actor cannot
necessitate the execution of the Hadd upon the musabbib. The primary criterion for the
application of the Hadd is the existence of a religious text (nass shar’i). In the absence of such
a text, the scope of the Hudid (plural of Hadd) cannot be expanded through analogy (giyas)
or broad interpretation. This is because, in addition to the principle of narrow interpretation,
the jurisprudential rule of dar’u (averting the Hadd due to doubt) does not permit exceeding
the minimum confirmed scope (gadr mutayaqgqan). This is similar to the inability to rule the
establishment of the Hadd upon the one who compels another to drink wine. It is appropriate
for the legislator to explicitly clarify, by appending a note to the aforementioned Article 272,
that an unaware person does not fall under the category of an inanimate tool.
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