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Abstract

According to the Constitution, the laws of the country must not be opposed Sharia.
However, the Constitution lacks a clear strategy for determining which fatwa serves as the
benchmark for compliance or non-compliance with Sharia. Practically, the Guardian Council
has adopted varying approaches, and theoretically, different perspectives have been
proposed. These perspectives include considering the fatwa of the ruling Jurist (Fagih), the
famous (Mashhur) fatwa, the efficient fatwa, or the easier fatwa. While all these theories
have supporters and opponents, they face numerous constraints, particularly in the realm
of Criminal Law.

These constraints include: the Principle of Innocence and the Principle of Interpretation in
Favor of the Accused in law; and in Figh (Jurisprudence), the principle of no guardianship
over another’s property or life, the Principle of Caution in Guarding Lives (/htiat fi al-Dima
wa al-Nufus), and the restriction of instances of Prohibited Acts (Munkar) to those without
jurisprudential disagreement.

Considering these legal and jurisprudential restrictions, it can be argued that in Criminal
Law, the only acceptable benchmark fatwa is one that advocates for the abolition of
punishment or the minimum possible penalty, unless social necessities dictate otherwise.
This view is not only jurisprudentially defensible but also has fewer drawbacks compared to
other perspectives. Furthermore, the jurisprudential objections raised against this theory,
such as the supposed limitation of governmental authority in penalizing, are all addressable.
Keywords: Wilayat al-Fagih (Guardianship of the Jurist), Legislation, Interpretation in
Favor of the Accused, Amr bi al-Ma’ruf and Nahy ‘an al-Munkar, Caution in Guarding
Lives and Souls.
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