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ABSTRACT

Investment relations between the two governments
of Iran and the United States of America are
limited due to political tensions and were largely
concluded before the 1979 Islamic Revolution.
The 1955 Treaty of Amity, prior to the United
States' withdrawal from it, and the Algiers
Accords are among the most important agreements
concluded between the two governments and play
a decisive role in identifying the legal regime
governing their mutual relations. Most of the
disputes brought before the Iran-United States
Claims Tribunal (IUSCT, the Tribunal), pursuant
to the Algiers Accords, by nationals of each of the
two countries against the other state, has been the
protection of foreign investment. This study seeks
to examine the legal regime governing foreign
investment in Iran-US relations and the standards
for protecting foreign investment in light of the

Copyright & Creative Commons:

© The Author(s). 2021 Open Access. This article is licensed under a Creative Commons Attri-

bution Non-Commercial License 4.0, which permits use, distribution and reproduction in any

‘medium, provided the original work is properly cited. To view a copy of this licence, visit htps:/,
reatj mmons.org/licen: by-nc/4.0




Fatemeh Niavarani, The Legal Regime Governing Foreign ...

mutual agreements and the awards of the IUSCT. Hence, the first and second
parts of the study address the law applicable to the Tribunal and the status of
the Treaty of Amity in this regard, and the third part deals with the standards
of protection for investment as set forth in the awards of the Tribunal. It is
ultimately concluded that although no reference was made to some protective
standards in the awards of the Tribunal, the development of foreign investment
law could be observed in some of the awards. Nevertheless, the Tribunal
should have addressed the standards for protecting foreign investment more
extensively.
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Extended Abstract]
The attraction of foreign capital has become a critical driver of economic

growth and development, particularly in developing countries. Within this
context, the protection of foreign investment is a sine qua non. Such protection
is primarily effected through a network of international investment treaties
that codify standards to guarantee investor rights. While traditional provisions
have included standards such as Fair and Equitable Treatment (FET), National
Treatment (NT), Most-Favored-Nation Treatment (MFN), and Full Protection
and Security, the modern scope of protection has expanded to include principles
of non-discrimination, stabilization clauses, transparency and legitimate
expectations, and capital transfer. The Iran-United States Claims Tribunal
(IUSCT, the Tribunal) was established following the Tehran Hostage crisis
and through the conclusion of the Algiers Accords. This Tribunal is one of the
most important international arbitration centers in the history of international
arbitration law. Its adjudication of over 3900 cases from June 30, 1981, to
the present, has made the Tribunal one of the most prominent institutions of
international arbitration. Although numerous articles have been written on
various aspects and dimensions of the Tribunal, the standards for protecting
foreign investment from the perspective of the Tribunal remain unexamined.
Investment relations between the two governments of Iran and the United
States are limited due to political tensions and belong largely to pre-1979
Islamic Revolution. The 1955 Treaty of Amity, prior to the United States'
withdrawal from it, and the Algiers Accords are among the most important
agreements concluded between the two governments which have played an
effective role in shaping the legal regime governing their mutual relations. This
study addresses two central research questions: first, what are the standards for
protecting foreign investment in light of the mutual agreements and awards of
the Iran-United States Claims Tribunal? And second, what role and significance
have these standards occupied in the Tribunal's jurisprudence? The Tribunal
has recognized the standards for protecting foreign investment in its awards
and decisions. Most of the mentioned standards were enumerated in the 1955
Treaty of Amity, and in cases such as the national treatment standard and the
stabilization clause, which were not agreed upon by the parties pursuant to the
Treaty, they were referenced and considered based on customary international
law. The Tribunal utilized fair and equittable treatment to compensate for legal
and contractual deficiencies, shortcomings, and gaps, without descending to the
position of an amiable compositeur. The national treatment standard was not
explicitly referred to in any of the Tribunal's decisions and was only identified
in one instance as a manifestation of unfair treatment. The "most-favored-
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nation™ treatment is also not observed except in the Consortium case, and in
that instance, it was not subject to the Tribunal's discussion and analysis due
to the parties' acceptance of the issue. Reference to paragraph 2 of Article IV
of the Treaty of Amity is rarely considered from the standpoint of violating
the physical protection and security of the investor; however, the Tribunal's
frequent use of this paragraph in the context of standards for lawful expropriation
and the manner of compensation and just reparations can be analyzed as the
Tribunal effectively considering the violation of the legal security of foreign
investors' capital resulting from expropriation and nationalization as an instance
of violating the full protection and security standard, and thus expanding the
concept of the full protection and security standard into the realm of judicial,
legal, and non-physical measures.

The prohibition of arbitrary and discriminatory measures was argued by
claimants and examined by the Tribunal in matters concerning discriminatory
exchange restrictions and discriminatory expropriations. However, a violation
of this standard was never proven or established in the Tribunal's decisions. The
concept of the legitimate expectations standard was developed by the Tribunal
beyond legal and contractual expectations. This standard played an important
role in the Tribunal's decisions, even in determining fair interest compensation.
The capital transfer standard was also assessed by the Tribunal, and indeed, due
to Iran's conduct not being contrary to the rules of the International Monetary
Fund Agreement, it did not create international responsibility for Iran in this
regard. While the Tribunal's awards demonstrate an application of existing
investment protection standards and even exemplify its role in developing them
in certain areas, its overall engagement has fallen short of expectations for a
tribunal primarily concerned with investment issues. It would be more accurate
to characterize the Tribunal's approach not as an ignorance of these standards,
but as a limited and inconsistent engagement. This limited engagement may
be partially explained by the Tribunal's distinct position. Unlike dedicated
investment arbitration fora such as ICSID or regimes like the Energy Charter
Treaty, the Tribunal's applicable law, as directed by Article V of the Claims
Settlement Declaration, is oriented more towards specific contracts and general
public international law. While this contextualizes the Tribunal's performance,
it does not fully justify the observed deficit in its engagement with the lex
specialis of foreign investment protection.
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. Full Protection and Secuirity
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in the Practice of Investment Arbitration”, Jornal of Applied Economic Sciences, XV, 2(2020), 399.

. None Discrimination

. Stabilization Clause

. Due Deligance

. Capital Transfer
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