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ABSTRACT

Given the existence of certain deficiencies in
resolving disputes through judicial courts and
arbitration, parties sometimes decide to utilize non-
judicial methods such as negotiation, mediation,
conciliation, or mini-trial to resolve their disputes.
These methods, which in international trade law
are known as "ADR" or Alternative Dispute
Resolution methods, face a fundamental challenge
regarding the enforcement of outcomes; such
that if this challenge is not identified in advance
and legally managed, the use of ADR methods
will only lead to a waste of the parties' time
and energy, and they will be forced to revert to
litigation or arbitration. This article, seeking to fill
a research gap, aims to answer the question: what
are the main challenges of enforcing decisions
arising from ADR methods? The research method
is descriptive-analytical and relies through library
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resources and sample awards and cases in this field. The provable hypothesis
is that the challenge can be reduced by proactive planning and management to
reduce the risk arising from ADR methods; therefore, it is necessary for the risk
of non-enforcement to be identified in advance and legally managed.
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Extended Abstract]
Contracting parties usually identify risks that may occur during the life of a

contract and foresee their mitigation. One of these risks is the emergence of a
dispute, which should be prevented as much as possible, but if prevention is
not possible, the method of dispute resolution must be foreseen in the contract.
Therefore, the possibility of a dispute arising after its conclusion and during
execution is probable. Disputes must be resolved efficiently so that additional
costs are not imposed on the parties. After disputes arise, parties can consider
three primary methods for resolving them; the first method- which is known as the
judicial method- is through the court, where a judge adjudicates the dispute via
a judgment; the second method- which is known as the quasi-judicial method- is
arbitration, resolved through an arbitrator acceptable to both parties, where the
parties are free in choosing the arbitrator. The third method is conducted amicably
and outside of court and arbitration. This method is renowned in international
trade law Alternative Dispute Resolution (ADR) mechanisms. This method has
advantages that the parties, considering the circumstances of the contract, can
benefit from, and recently it has gained significant attention in international
trade law; among the advantages of ADR, the following can be mentioned:
proceedings in ADR methods enjoy higher speed compared to the other two
methods; confidentiality is observed to a greater extent; in commerce, the good
reputation of a party (whether a natural or legal person) is of high importance;
therefore, maintaining confidentiality to prevent the dissemination of the names
of the parties and the process of resolving their disputes is critical. The non-
adversarial nature and lower cost compared to conventional methods are other
advantages. In addition to the above, the parties have greater oversight over the
proceedings and the outcome and can intervene in the process of resolving their
dispute. Nevertheless, ADR methods, despite the aforementioned advantages,
face a fundamental challenge in the enforcement of their outcomes; such that
if this challenge is not identified in advance and legally managed, the use of
alternative dispute resolution methods will only lead to a waste of the parties'
time and energy, and they will be forced to return to the beginning and resolve
their disputes through court or arbitration, thereby losing advantages such as
speed and low cost. Therefore, the present article, while defining common
examples of ADR methods such as: mediation, conciliation, negotiation,
and mini-trial, and examining these methods in international trade law and
Iranian law, seeks to determine how the parties can mitigate this challenge
through their own party autonomy and via contract, before the legislator and
judicial practice make decisions arising from ADR enforceable. This article,
considering the UNCITRAL 2018 Model Law on International Commercial
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and also the adoption of the Singapore Convention on Mediation, encourages
the Iranian legal system, after comprehensive examination, to develop legal
literature surrounding alternative methods. In addition, establishing mediation,
conciliation, and dispute board centers alongside arbitration institutions by
approving their rules and regulations will greatly contribute to the growth of
alternative methods. Although the Singapore Convention is a step forward in
increasing the legal credibility of conciliation and mediation, the said convention
does not completely resolve the challenge of enforcing decisions. It primarily
facilitates the enforcement of settlement agreements but does not grant them
the same automatic enforceability as arbitral awards. Given that the Singapore
Convention has not completely resolved the issue of enforceability, risk
management must be considered by the parties. Therefore, the main question
is: what are the most important challenges of enforcing decisions arising from
ADR methods and to what extent can the parties reduce this challenge through
contract before the relevant law is enacted. The framework adopted to reach an
answer is a library-based and is descriptive-analytical and, drawing on books,
articles, and other existing domestic and foreign research in the field of dispute
resolution. The proposed solutions are: using the provision under Article 28 of
the International Commercial Arbitration Act of Iran, concluding a settlement
agreement resulting from mediation, conciliation, or dispute board decisions
precisely and in writing, including a clause for mediation, conciliation, or
mini-trial in the contract, and using the Med-Arb method, which can facilitate
and expedite the resolution of the challenge regarding the enforceability of the
outcome from mediation. Also, the parties can give executive enforceability to
these methods by registering the agreement resulting from alternative methods
in notary public offices and thus benefit from the advantages of this method.
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1. Alternative Dispute Resolution (ADR)
2. Confidentiality
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10. “Mediation” means a process, irrespective of the expression used or the basis upon which the process

is carried out, whereby parties attempt to reach an amicable settlement of their dispute with the

assistance of a third person or persons (“the mediator”) lacking the authority to impose a solution upon

the parties to the dispute. (United Nations Convention on International Settlement Agreements 2019
Mediation from Resulting).
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York, 2018) (the “SingaporeConventiononMediation™)”, United Nations, 20 December 2018.
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24. Ronan Feehily, International Commercial Mediation: Law and Regulation in Comparative Context
(Cambridge: Cambridge University Press, 2022), 246.
25. Mini Trial
26. Belgian Centre for Arbitration and Mediation (CEPANI)
27. “Mini-Trial En Arbitration Belgium”. Available at: https://www.arbitrationbelgium.com/Other%20
ADR%20Rules/minitrial_en.pdf
28. Article 16. Confidentiality of the Mini-trial Proceedings: Unless it has been agreed otherwise by the
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30. International Institute for Conflict Prevention and Resolution (CPR)

31. Term Sheet

32. This term sheet is intended to provide a summary of key concepts parties might consider including
when drafting Dispute Prevention and Resolution Provisions to include in their transactional documents.
These concepts can be tailored based on each party’s needs and the circumstances. Furthermore, parties
need not take an “all or nothing” approach to these concepts and may decide that only certain concepts
would be beneficial for their particular contractual arrangement. In CPR’s Dispute Prevention Library
of Resources, it has included Model Dispute Prevention and Resolution provisions, which propose
language that can be included in transaction documents to operationalize a turn-key solution for
dispute prevention and avoidance. See: International Institute for Conflict Prevention & Resolution
(CPR), “Dispute Prevention Library of Resources”, Available at: https://www.cpradr.org/resource-
center/dispute-prevention
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33. Agreement to Agree
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adopted in 2006.
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43. Article30: [I]f, during arbitral proceedings, the parties settle the dispute, the arbitral tribunal shall
terminate the proceedings and, if requested by the parties and not objected to by the arbitral tribunal,
record the settlement in the form of an arbitral award on agreed terms.
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48. Thomas G. Heintzman, “When Is a Mediation Agreement Enforceable?”, 30 July 2012, Available

at: https://www.mondag.com/canada/arbitration-dispute-resolution/189284/when-is-a-mediation-
agreement-enforceable
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