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ABSTRACT

In the context of the relationship between the rule of
Nafi-e Sabil (Negation of Means for Domination)
and the rule of wafai-e bi 'ahd (Fulfillment of
Covenant) and the binding nature of contracts,
considering various jurisprudential foundations,
different standpoints have been proposed. The

absence of a genuine conflict (ta‘arud), the priority
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of fulfilling obligations, and the supremacy of the
rule of Nafi-e Sabil over other rules are among
the most significant viewpoints in this regard. The
interpretive role of the evidence for the Nafi-e
Sabil necessitates its supremacy. Determining
the realization of Nafi-e Sabil is contingent upon
criteria such as ownership (tamaluk), humiliation
(izlal), and hardship (haraj), and it is subject to
specification based on spatiotemporal conditions
and its manifestation of in the cultural, political,
economic, and military spheres, as well as in cases
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of conflict of interests (tazahum) and encounter with more important interests
(masalih) and the securing of more important benefits (manafi'). Fulfilling the
obligations contained in governmental contracts with other countries, based
on the determination of a specific custom (‘urf khass)- particularly towards
increasing the level of domestic production and accelerating economic growth,
which takes the form of participation in production and commendam partnership
(mudarabah)- and does not create a proprietary right for the counterparty, is
given priority.

Keywords: The Rule of Negation of Means for Domination, The Rule of
Fulfillment of Covenant, Domestic Production, Economic Growth, Binding
Nature of Contracts and Contractual Obligations.
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Extended Abstract]

Jurisprudential (fighT) rules hold a valuable status in the Jurisprudential and legal
education and research, as well as in the process of extracting religious rulings.
Among these, the rule of nafi-e sabil (Negation of Means for Domination) is
one of the important jurisprudential rules. Based on the content of this rule,
the establishment of any relationship and the performance of any actions, and
any contract, pact, transaction, unilateral undertaking, and agreement that
leads to the economic, political, military, cultural, and doctrinal domination
of non-believers (kuffar) over Muslims is invalid and lacks legal validity.
On the other hand, the general principles (‘umiimat) of the evidence for sale
and fulfillment of covenant (wafai-e bi 'ahd) indicate the validity and binding
nature of contracts and covenants, and the enforceability of all customary
contracts, except what the Lawgiver (Shari') has explicitly prohibited. On
one hand, the universality of Islam has determined the grounds for balance in
interaction and peaceful coexistence with an approach towards other religions
and laws within its specific governing framework based on faith, piety, and
utilization of divine blessings. On the other hand, the prohibition of non-
believers' interference in the affairs of Muslims and preventing falling under
their domination is emphasized and noted. Given the importance of domestic
production and economic growth, especially under sanctions and economic
threats, and also considering that economic interaction with other countries and
the necessity of adherence to obligations are requirements of the economy, and
policymaking to prevent the infiltration and economic domination of foreigners
is also essential. This article aims to elucidate how to utilize the two rules of
negation of means for domination of foreigners and the necessity of fulfilling
the covenant, in order to facilitate the enhancement of economic growth, which
is considered a priority of our country's macro-policy. Therefore, the question
that arises is: how are the two rules of nafi-e sabil and wafai-e bi 'ahd dealt with
within the strategy of economic growth and domestic production? To answer
this question, the hypothesis is proposed that in the case of a genuine conflict
(ta‘arud), the evidence for preventing domination and Nafi-e Sabil governs
over other evidence, and preventing the domination of non-believers will be
necessary, and in the case of a conflict of interests (tazahum) between the rules
of nafi-e sabil and wafai-e bi 'ahd in the path of domestic production, action is
taken based on prudence (maslahah) and specific custom (considering priorities
and spatiotemporal requirements). The examination of the subject is carried
out utilizing a descriptive-analytical framework. Findings indicate that the
interaction of these two rules with each other can be examined in two distinct
aspects. In the case of a genuine conflict (ta‘arud), a group holds that the rule
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of nafi-e sabil is on the same level as other evidence and primary rulings,
including the binding nature of sale contract and fulfillment of covenant, and
consequently they consider this rule to be in conflict with those evidence.
In another viewpoint, it considers the rule of nafi-e sabil as governing over
other evidence and primary rulings, including the binding nature of sale and
fulfillment of covenant, with the result that no conflict is realized, and the
evidence for nafi-e sabil will always take precedence. In the case of a conflict
of interests (tazahum), State interests (masalih al-hukumah) play a fundamental
role in determining the instance of creating a means (sabil) for non-believers.
For undoubtedly, the concept of sabil is a fixed concept, but in its realization,
actualization, and variable instances, it is subject to spatiotemporal conditions
and circumstances. If we consider the intended meaning of domination to be
notional or juridical (i‘tibarT), despite the fixed concept of sabil, since notional
matters are subject to stipulation and contract, the rule of nafi-e sabil, when
facing the rule of wafai-e bi 'ahd, will be subject to its own validating agent
(mu‘tabar). If we consider domination to be external (kharij1), although sabil is
a fixed concept, in its realization and actualization (instance), and when facing
the rule of wafai-e bi 'ahd, it is variable and subject to spatiotemporal conditions,
and differences in states and circumstances are among the effective elements in
the verification or negation of sabil. Therefore, although the evidence for the
negation of means for foreign domination, at the stage of signification (dilalat),
interprets the general principles of the evidence for sale and fulfillment of
covenant based on general custom and governs over them, the rule of nafi-e
sabil, like many other Islamic rulings, at the stage of execution and in a
conflict of interests (tazahum) and encounter with more important interests and
securing more important benefits, by giving preference to the rule of fulfilling
the covenant, can be disregarded. The strategy of adhering to the rule of nafi-e
sabil or disregarding it within its specific context and considering economic
and political conditions and attention to the endogeneity of the economy and
reliance on domestic capabilities, especially under sanctions and economic
threats, creates a capacity, particularly in novel issues, that can, with the help of
other economic factors and social institutions, contribute to increasing domestic
production and economic growth. Considering the importance of the people's
livelihood fabric, the most important criterion for determining which of the two
rules, nafi-e sabil or wafai-e bi 'ahd, takes precedence in their conflict of interests
(tazahum), is recourse to the rule of nafi al-haraj (Negation of Hardship). The
rule of nafi al-haraj governs over the primary evidence of rulings, including
nafi-e sabil. Contracts that are concluded with foreign governments and
companies for the purpose of prosperity of production and economic growth,
provided they do not create a proprietary right for foreigners, fall outside the
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instances of nafi-e sabil by specific exclusion (takhassusan), and by virtue of
the realization of the concept of mudarabah, fulfillment of the obligation will
be necessary. This is why the Islamic State, for the purpose of preserving the
state's interests and active engagement with other states and the growth of
domestic production, concludes treaties, adherence to which is necessary even
with non-Islamic states as long as they are committed to the treaty. From the
results of the discussions raised by jurists regarding the negation of domination,
it follows that ownership is among the important instances of sabil, whose
realization by non-believers can fall within the scope of the negation mentioned
in the sacred verse. Because ownership is considered the most important tool of
power. Increasing domestic production and economic growth causes the honor
and power of Muslims and is a prelude to the negation of means for domination
and preventing the domination of non-believers over Muslims. Therefore, as an
indispensable preliminary (muqaddimah al-wajib), domestic production, which
leads to economic growth, must be supported
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