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ABSTRACT

From the time of its formation until birth, the fetus
is continuously developing and growing until,
after developing the capacity for independent
viability, it is born. Therefore, the act of elective
birth, which means intervention during the fetal
period and preventing the fetus from reaching
full development and being born prematurely,
can cause harm to the fetus and even the mother.
Elective birth, in addition to lacking scientific
foundations, does not conform to any of the
legal rules that justify medical procedures, such
as clause "C" of Article 158 of the Islamic Penal
Code (2013); therefore, if this act results in the
death of the newborn, the occurrence of a defect in
it, or the persistence of a fetal defect after birth, it
falls under clause "B" of Article 291 and the note
to Article 306 of the Code, carries an intentional
character, and will lead to the physician's

Copyright & Creative Commons:




Alireza Ganjkhanlou, Criminal Liability for Offenses Against ...

conviction for qisas (talion) for life or limb. The father and mother, if they
instigate this medical procedure with knowledge of its potential consequences,
will be convicted as accomplices in an intentional crime and sentenced to
ta'zir (discretionary punishment). Given that the act of cesarean section itself
is scientific and legal, if any harm befalls the mother as a result of it, in the
assumption of no fault on the part of the physician, no liability is conceivable
for him/her and, consequently, for the father (husband).
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Extended Abstract]
The period from the formation of the fetus until birth, which usually lasts 37 to

40 weeks, is one of continuous development and growth; such that many vital
parts of the body, such as the eyes, kidneys, and lungs, as well as capabilities
like breathing and swallowing, are formed or reach maturity in the final weeks of
the fetal period. After the completion of the fetal period and the fetus acquiring
the capacity for independent viability from the mother, changes occur in the
mother's body that lead to the birth of the fetus. Therefore, the fetal period is
considered a very important and critical period, and any intervention during
this period and depriving the fetus of full development can lead to harm and
even its death; such that birth earlier than the natural term is recognized as
the main cause of 70 percent of deaths in the first year of a newborn's life,
as well as the occurrence of neurological disorders and physical disabilities
in the later years of its life. Accordingly, this type of medical procedure not
only contradicts the principles and foundations of medical science but is also
not justifiable by legal rules; because the legislator, in clause "C" of Article
158 and Avrticle 495 of the Islamic Penal Code (2013), has deemed a medical
procedure permissible and lacking criminal character only if, according to the
standards of medical science, the said procedure was indispensable for treating
the patient and was performed in accordance with technical and scientific
principles and standards and state regulations; whereas the Treatment Deputy
of the Ministry of Health has repeatedly emphasized the unscientific, illegal,
and dangerous nature of elective birth and has obligated hospitals to record
cases of pregnancy termination earlier than the natural term and their reasons in
the "Iman System". Nevertheless, elective birth is performed in some medical
centers, which are often private, for substantial fees. While this act violates
primary human rights such as the right to life and the right to health, and
confronts the victim with death or an unwanted deficiency that makes normal
life difficult for them; accordingly, it is considered an illegitimate, illegal act
contrary to scientific standards, and if it results in an offense against the fetus,
it will lead to the criminal liability of those involved. The physician, father,
and mother are the main actors involved in the offense resulting from elective
birth, who, depending on the indications and circumstances, can bear criminal
liability in this regard. The intervention of these actors in the act of elective
birth can be imagined in four forms. In the first scenario, the father and mother,
without knowledge or awareness of the potential adverse consequences of the
elective birth procedure, approach a physician and request that their child be
born on a specific date, and the physician, without informing and making them
aware of the potential consequences of this act, complies with their request.
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In this case, the physician, as the sole and exclusive agent in the offense, will
bear criminal liability according to the note of Article 306 of the Islamic Penal
Code. In the second scenario, the parents desire and wish for their child to
be born on a specific date and consult with a physician in this regard, and the
physician assures them that the said procedure will have no adverse effects,
thus transforming the parents' initial desire into a firm will and decision. Under
this assumption, as in the previous one, the physician alone will bear criminal
liability for the resulting offense. In the third scenario, which is the predominant
form of parental involvement in performing elective birth, the parents, on their
own initiative or after consultation with the physician, are aware of the potential
consequences of this procedure and nevertheless request its performance, and
the physician proceeds to perform it. In this case, the physician, as the principal
perpetrator in the offense, will bear criminal liability according to the note
of Article 306, and the father and mother will also bear criminal liability as
accomplices, as the case may be, according to clause "A" or "B" of Article 127
of the Islamic Penal Code. In the final scenario, the father and mother persuade
the physician to perform this procedure against his inclination through various
means. In this case, this degree of the physician's lack of consent to perform the
elective birth, which does not reach the threshold of ikrah (coercion), does not
affect his/her criminal liability, and he/she, along with the father and mother,
will bear criminal liability as in the previous scenario. The physician's conduct
in elective birth towards the fetus consists of depriving it of the possibility
of development through terminating the fetal period prematurely. Whereas the
physician's conduct in elective birth towards the mother consists of performing
delivery via cesarean section. Therefore, the medical procedure towards the
fetus is illegal and unscientific, whereas the cesarean section of the mother is
considered a normal and common practice that also conforms to scientific and
legal standards; therefore, as long as no specific fault or unscientific conduct
occurs, it is not possible, in principle, to impose criminal liability be on the
physician and, consequently, on the father in the event an offense is committed
against the mother.
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