Energy Law Studies Online ISSN: 2538-3140

Volume: 10, Issue:2
Homepage: https:/jrels.ut.ac.ir Autumn & Winter 2025

""Necessity Defense™ in international tribunal case law: A
Mirage in Protecting State's Essential Interests?

Mohammadreza Shakib*X' , Elham Aminzadeh®?

1. PhD in International law, Faculty of Law and Political Sciences, University of
Tehran, Tehran, Iran. Email: shakib.mohammadreza@gmail.com

2. Corresponding author, Professor, Department of Public Law, Faculty of Law and
Political Science, University of Tehran, Tehran, Iran. Email: eaminzadeh@ut.ac.ir

Article Info Abstract
Article type: The necessity defense, contained in Article 25 of the Draft
Research Article Articles on Responsibility of States (2001), allows them to take

necessary measures and suspend their obligations in order to

Manuscript received: “protect an essential interest against a grave and imminent peril.”

8 August 2024 The necessity defense has been most frequently invoked in
final revision received:  investor—State cases, mostly by investors in the gas sector, and in
9 October 2024 other international cases, recourse to necessity is also evident.
?%C(%%Eggér 2024 However, the strict requirements set out in Article 25 of the Draft
published online: Articles on Responsibility of States and the cautious approach of
15 March 2025 international tribunals dealing with cases in which necessity is

invoked have raised doubts about its successful application. The
Keywords: main question is to what extent the necessity defense can come to
ICSID, International the aid of States in order to protect their essential interests. A

Investment Arbitration, review of international case law indicates that the conditions for
International Court of Invoking the “necessity defense” in Article 25 of the Draft

Justice, Security Articles are so strict that no invocation of necessity has been
Exception Clause successful so far and that it has only played a complementary role
ecessity in some cases alongside other defenses of the State.

Cite this article: Shakib, Mohammadreza; Aminzadeh, Elham (2025)“ "Necessity Defense"
in international tribunal case law: A Mirage in Protecting State's Essential Interests?” Energy
Law Studies, 10 (2): 281 - 304. DOI: https://doi.com/ 10.22059/JRELS.2025.390997.581

© The Author(s). Publisher: University of Tehran Press.




Energy Law Studies, Volum 10, Issue 2 , 2025 282

Introduction

In today’s complex and interconnected world, States are forced to
balance their international obligations with the imperatives of
protecting their essential interests. While international law requires
States to perform their obligations in good faith, it also provides
limited exceptions to exceptional circumstances. One of the most
important of these exceptions is “necessity,” which, according to
Article 25 of the Draft Articles on Responsibility of States (2001),
allows States to temporarily derogate from certain obligations in the
event of a grave and imminent peril to their essential interests,
provided that they comply with strict conditions. Meanwhile, a review
of arbitration cases arising from the Argentine economic crisis in the
early 2000s, often brought by gas investors, as well as cases brought
before other international tribunals, particularly the International
Court of Justice, has provided a concrete example of the practical
challenges of defending necessity against international obligations of
States. In light of such a reality, the question arises as to how effective
the defense of necessity can be in times of crisis and in order to
protect the essential interests of States.

Methodology

This article uses a library study to gather information and identify
existing challenges, complemented by a comparative analysis of the
sources. The aim of this study is to present conclusions taking into
account international jurisprudence as well as the practice of States in
invoking the defense of necessity. The authors argue that the necessity
defense, despite its important theoretical position, has not been
accepted in practice and has merely played a complementary and
subsidiary role alongside other State defenses in some cases.

Conclusions

The study concludes that the basis for the “necessity defense” can be
found in the “principle of fairness,” which aims to strike a balance
between the essential interests of the State and the rights of the
contracting party. According to it, compliance with obligations should
not cause harm to the essential interests of the State. Therefore,
necessity is an excuse that comes to the rescue when the essential
interests of the State are at stake, so that the State can take the
necessary measures on the basis of it and not be found to be in breach
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of its international obligations and subsequently be discharged from
liability for full compensation. On the other hand, the reasonable
expectations of the contracting party regarding the good faith
implementation of the obligation, the stability and predictability of the
other party’s behavior and obligations, make it necessary to prevent
the State from abusing necessity. For this reason, the wording of
Article 25 of the Draft Articles on Responsibility of States has been
written in such a way that the State can resort to it in truly urgent
situations, in order to prevent possible abuse by States and not to
jeopardize the order existing in international obligations. However,
necessity has in practice become a defense that has not been
successfully invoked so far. In all cases, the necessity defense has
been rejected by the tribunal. Even in cases where the tribunal has
paid attention to necessity and taken a relatively positive approach,
this attention has been for the purpose of the approval of other State
defenses, such as the security exception. In other words, necessity has
so far failed to independently assist States in times of need and has
only played a complementary role in some cases.
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