Civil Law Knowledge

Open Access

Spring & Summer (2025) 14 (1): 29-48

DOI: 10.30473/clk.2025.71315.3267

ORIGINAL ARTICLE

A Jurisprudential and Legal Analysis of Enforcement and
Termination Remedies in Personal Service Obligations

Mahdi Sajadikia'®, Sayyed Mohammad Mahdi Ghabooli Dorafshan?@, Abdollah Khodabakhshi

Shalamzari?

1. Ph.D. Student of Private Law,
Faculty of Law and Political Science,
Kharazmi University, Tehran, Iran,
Researcher of Judiciary Research
Institute.

2. Full Professor, Department of
Private Law, Faculty of Law and
Political Science, Ferdowsi University
of Mashhad, Mashhad, Iran.

3. Assistant Professor, Department of
Private Law, Faculty of Law and
Political Science, Ferdowsi University
of Mashhad, Mashhad, Iran.

Correspondence:

Sayyed Mohammad Mahdi Ghabooli
Dorafshan

Email: ghaboli@um.ac.ir

Received: 17/May/2024
Revised: 10/June/2025

Accepted: 10/Aug/2025
Published: 22/Sep/2025

How to cite:

Sajadikia, M.; Ghabooli Dorafshan,
S.M.M.; Khodabakhshi Shalamzari, A.
(2024). A Jurisprudential and Legal
Analysis of Enforcement and Termination
Remedies in Personal Service Obligations,
Civil Law Knowledge, 14 (1), 29-48.
(DOI: 10.30473/clk.2025.71315.3267)

ABSTRACT

Obligations requiring the personal performance of the obligor, due to their inherently
unique and specific mode of execution, necessitate distinct remedies that must be
applied in accordance with the legislator’s intent and the principles of law and Islamic
jurisprudence. Given the emphasis in Iranian law and judicial practice on specific
performance, all forms of enforcement must be considered, not merely direct and
physical enforcement. The coercive fine, derived from the explicit language of the
Note to Article 47 of the Law on Enforcement of Civil Judgments and grounded in
jurisprudential principles such as ta‘zir, constitutes a form of enforceability
applicable to such obligations. This study, conducted using a library-based and
descriptive-analytical approach, explores the nature of personal obligations and,
considering the jurisprudential and legal debate over vertical and horizontal remedies
(specific performance and termination), evaluates the appropriate remedies and their
application. While Iranian law favors a vertical structure of remedies, the obligee
may still be granted the option to choose between specific performance and
termination, even where indirect enforcement such as a coercive fine is applicable.
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2. injonction

3. Article L131-2: L'astreinte est indépendante des
dommages intéréts.

4. praecise cogi

5. civiliter cogi

6. astreinte
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7. Zwangsgeld

8. Kann eine Handlung durch einen Dritten nicht
vorgenommen  werden, so ist, wenn sie
ausschlieflich von dem Willen des Schuldners
Zwangshaft gelten die Vorschriften des Zweiten
Abschnitts  Gber  die  Haft  entsprechend.
Abhidngt, auf Antrag von dem Prozessgericht
des ersten Rechtszuges zu erkennen, dass der
Schuldner zur Vornahme der Handlung durch
Zwangsgeld und fur den Fall, dass dieses nicht
beigetrieben werden kann, durch Zwangshaft
oder durch Zwangshaft

1. praetor legem

2. Article L131-1: Tout juge peut, méme d'office,
ordonner une astreinte pour assurer I'exécution de
sa decision.
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3. Code des procédures civiles d'exécution

4. Carnelutti

5. Vaccarella Committee
6. infungible obligations
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demander réparation des conséquences de
I'inexécution
Les sanctions qui ne sont pas incompatibles peuvent
étre cumulées; des dommages et intéréts peuvent
toujours s'y ajouter.
2. Article 1224
La résolution résulte soit de I'application d'une
clause résolutoire soit, en cas d'inexécution
suffisamment grave, d'une notification du créancier
au débiteur ou d'une décision de justice.

1. Article 1217

La partie envers laquelle I'engagement n'a pas été
exécuté, ou l'a été imparfaitement, peut

iefuser d'exécuter ou suspendre I'exécution de sa
propre obligation

poursuivre I'exécution forcée en nature de
I'obligation

obtenir une réduction du prix

provoquer la résolution du contrag
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