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Abstract

In some cases, a person may destroy his own property according to another order,
regardless of whether the orderer specifies his responsibility or not. This issuearis-
es whether the principal is responsible against owner. Although the traditional ex-
ample is where a ship is about to sink and one of the ship's passengers, in order to
save the lives and property of the passengers, orders another to throw his property
into the sea and the owner obeys, but the issue is not unique to that. And there
are many examples of it, including verbal or written order to release about the
payment of third party debt or even in the form of assignment or commercial doc-
uments. The status of the issue is not specified in the law, and according to Article
167 of the Constitution, the judge in such cases must issue an appropriate ruling by
referring to reliable jurisprudential sources. Now, in this article, using the descrip-
tive-analytical method and by examining the bases and the nature of the issue, we
will prove, it in terms of solving the legal gap, that even though the owner acts as
principal to waste his money, the oredere is responsible as the cause.
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1. Introduction

The legal issue addressed by this research pertains to the liability of an
individual who orders the owner of a property to destroy that property (the
orderer, amir, versus the owner, malik), regardless of whether the orderer ex-
plicitly guarantees compensation. This scenario, which presents a challenge
to conventional liability rules, frequently arises in various contemporary and
traditional contexts, such as an instruction to pay a third party's debt from
one's own funds, or, classically, instructing a passenger to jettison their cargo
(alqi mata'ak fi al-bahr) from a vessel facing imminent sinking. Although the
owner is the direct agent (mubashir) of the destruction, the question arises
whether the orderer is liable to the owner for the value of the lost property.
Given that Iranian law does not specifically regulate this situation, judges
must refer to authoritative jurisprudential sources in accordance with Article
167 of the Constitution. This article seeks to resolve this legal ambiguity
by analytically examining the foundations and nature of this liability within
Imami jurisprudence, asserting that the orderer is liable as the stronger cause
(sabab) despite the owner being the direct destroyer.

2. Research Methodology

This study adopts a descriptive-analytical methodology to investigate
the jurisprudential foundations and legal nature of the orderer's liability.
The analysis focuses primarily on Imami jurisprudence, given the absence
of extensive independent research on this topic in Persian legal literature.
The core scope of the research concerns the mandatory requirement for the
orderer to be liable: the destruction must occur during a situation of neces-
sity (e.g., imminent sinking) and the benefit of the destruction must not be
exclusive to the owner of the property. The study’s structure hinges on two
main variables: the orderer’s explicit declaration of guaranty (daman) versus
the absence of such declaration.

3. Research Findings

The research findings delineate distinct bases for liability depending on
whether the guarantee was explicit or implicit.

3.1. Explicit Guarantee of Liability

When the orderer explicitly declares their guarantee, there is a near con-
sensus among jurists on the orderer's liability, although the specific nature
of this liability is debated. Contractual theories dominate this discussion,
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aiming to categorize the relationship between the orderer and the owner.
Theories examined include:

1. Contract of Guarantee (Aqd Daman): This is generally rejected be-
cause the debt (din) does not exist prior to the contract, rendering it a guaran-
tee of ma lam yajib (that which is not yet due) and involving suspension of
the guarantee on the act of destruction.

2. Ju'alah (Stipulated Fee/Reward): This views the orderer’s guarantee
as compensation (ju'l) for the owner's act of jettisoning, arguing that the act
possesses financial value due to its subject matter (the cargo).

3. Agency in Borrowing (Tawkil fi Istiqgrad) and Independent Com-
pensatory Contract: These theories suggest a constructive transfer of own-
ership, where the property momentarily enters the ownership of the orderer
before destruction; thus, the loss is technically borne by the orderer's proper-
ty, making them liable for the equivalent compensation (the badal).

4. Customary/Non-technical Guarantee (Daman Ghayr Mustalah):
This interpretation, deemed the most suitable, posits the relationship as
an independent contract constituting a "commitment to pay" (ta'ahhud bi-
pardakht), which falls under general contract validity principles but avoids
the technical requirements of daman.

3.2. Implicit Guarantee (Absence of Declaration)

When the orderer does not explicitly guarantee compensation, liability
is more contested, with some jurists invoking the presumption of non-liabil-
ity (asl 'adam al-daman). However, the research supports the view that the
orderer is liable based on tortious grounds (daman qahrT), rooted in the prin-
ciple that the orderer's action constitutes a breach of the rule respecting the
property of others. Two primary theories of tortious liability are considered:

1. Usufruct/Unjust Enrichment (Istifa'): Liability arises because the
orderer benefited from the owner's action. A limitation of this theory is that
liability is conditional upon the successful outcome (e.g., the ship being
saved).

2. Compensation for Damage (Jabran Khisarah): This theory, favored
by the analysis, asserts liability based on inflicting damage (irad ziyan). The
orderer is liable because they caused the loss, regardless of whether they
ultimately derived a benefit.

Pertaining to the practical consequences (athar), if the property is recov-
ered, its ownership is determined by the adopted theory: contractual theories
generally lead to the orderer retaining ownership, while tortious theories of-



Mohammad Salehimazandarani et al l—

ten apply the rules of Badal Hayltlah (compensation paid while property is
inaccessible), allowing the owner to reclaim the property upon recovery and
return the compensation paid to the orderer. The amount of liability, when
not specified, defaults to the equivalent (like or value) of the property, valued
at its intrinsic price before the perilous situation began.

4. Conclusion

The research confirms that in cases of ordered self-destruction, the or-
derer is generally liable, functioning as the stronger cause (sabab al-aqwa)
over the owner (the mubashir). Where the orderer explicitly guarantees
compensation, the basis of liability is contractual, with the most compel-
ling justification found in the theory of Customary/Non-technical Guarantee
(commitment to pay). Conversely, when the guarantee is implicit, liability
must be grounded in tortious principles, with the theory of Compensation for
Damage (due to the act of itlaf or causing injury) being conceptually more
consistent with the nature of the relationship than the Usufruct theory. The
choice of legal basis significantly impacts key outcomes, including the exact
moment liability arises, the method of determining the amount of compen-
sation, and the final ownership status of the property if it is later recovered.
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