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Extended Abstract
Introduction

In 2009, the Palestinian Minister of Justice submitted a declaration
accepting the Court’s jurisdiction under Article 12(3) of the Statute.
However, at the time, the ICC Prosecutor, Mr. José Moreno-Ocampo,
stated that determining whether Palestine qualified as a state was
primarily the responsibility of the UN Secretary-General, as
depositary of the Rome Statute. Since he considered this issue beyond
his jurisdiction, no progress was made and the matter remained
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unresolved. In light of this, the Palestinian government continued to
pursue accountability for crimes committed in the occupied
Palestinian territory. In January 2015, it referred the situation to the
ICC once again. The new Prosecutor, Ms. Fatou Bensouda, adopted a
different approach. Based on her investigation, she considered
Palestine to be a state but sought confirmation from the Pre-Trial
Chamber to ensure legal certainty before proceeding with the
investigation. Accordingly, the Prosecutor requested a ruling on the
Court’s territorial jurisdiction regarding Palestine. Despite opposition
from several states—including Germany, Austria, Australia, and
Brazil-—and Palestine’s own concerns about the Court scrutinizing its
statehood, the Chamber ultimately recognized Palestine as a member
state. The importance of this decision lies in its effect since Palestine’s
2015 declaration under Article 12(3), allowing the Court to exercise
jurisdiction over crimes committed in the occupied territories. A
notable aspect is the contrasting approaches of the two Prosecutors.
While Mr. Ocampo declined to rule on Palestine’s statehood,
considering it beyond his authority, Ms. Bensouda actively sought
judicial confirmation from the Pre-Trial Chamber to advance the
investigation with full legal clarity. The decision has sparked
considerable debate among scholars and jurists. The present study
aimed to examine the ICC Pre-Trial Chamber’s decision and its key
implications, particularly its impact on the further recognition of
Palestine as a state in the international community. The central
questions addressed are whether the Court—primarily a criminal
jurisdiction—may engage with the issue of statehood, a matter of
general international law, and what criteria informed its approach.

Materials and Methods

This study used a descriptive—analytical approach, relying on both
library and electronic resources, including books, articles,
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dissertations, and official conference materials in Persian and English.
After formulating the research problem and clarifying the hypotheses,
the study used national and international judicial documents and
procedures to collect and analyze the data.

Results and Discussion

The analysis focused on the Pre-Trial Chamber’s ruling and analyzed
its underlying reasoning. The approaches of the Court’s two
Prosecutors were compared. Moreover, the study dealt with the
Court’s jurisdiction to address issues of general international law, and
the practical consequences of this decision for the recognition of
Palestine’s statehood. Ultimately, the ruling appears to provide further
confirmation of Palestine’s statehood and opens the door to
prosecuting crimes committed in the occupied Palestinian territory.
The Court’s decision to recognize Palestine under the Rome Statute is
both significant and precise. This recognition carries importance in
two respects. First, Palestine’s membership in the Court represents a
crucial step in affirming its stance among other states. Second, the
Court’s decision strengthens its own credibility as an independent
judicial body in the international community. It remains to be seen
how the Court will proceed in the subsequent stages of the
proceedings.

Conclusion

On 5 February 2021, the Pre-Trial Chamber of the International
Criminal Court (ICC) issued a decision on the Prosecutor’s request
under Article 19(3) for a ruling on the Court’s territorial jurisdiction
in Palestine. By a two-to-one majority, the Chamber held that
Palestine qualifies as a member state to the Rome Statute and therefore
falls within the Court’s territorial jurisdiction. The decision is
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significant as it affirms Palestine’s statehood and enhances the Court’s
credibility, though the next steps remain uncertain.

Keywords: International Criminal Court, Prosecutor, Palestine,
Statehood, General international law.
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