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Objective: One of the important challenges in the family field is the issue of childbearing.
Whether childbearing is a right or a ruling can be the basis for decision-making in various
legal issues related to the family. The present study was conducted with the aim of
examining the opinions of famous Imamiyyah jurists on the legal nature of childbearing,
the conflict of this right with other spousal rights, and the motivational reasons for couples'
refusal to have children.

Method: This research was conducted using an analytical-documentary method, and by
examining written jurisprudential-legal sources, it analyzed the evidence and various
perspectives in this field.

Results: The results of the investigations showed that childbearing is a right.
Conclusion: Some jurists have assigned the right to have children to women, and others
to men. Each of the jurists has tried to cite evidence to prove their opinion, but the evidence
for both views is subject to criticism. The perspective that seems comprehensive is that the
right to childbearing is a shared right between spouses. This view can be strengthened by
considering the diyah (blood money) being established for the one who performs ‘azl
(coitus interruptus), whether man or woman; the recommended status of marrying a fertile
woman; and the lack of explicit Quranic verses and narratives indicating the obligation of
childbearing. This perspective, considering Islamic custom and as a natural right of men
and women, reduces disagreements about the legal nature of childbearing.
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Introduction

Childbearing, as one of the main goals of the family system in Islam, has always been
emphasized by the verses of the Holy Quran and the narratives of the innocents. Verses such
as verse 21 of Surah Rum and verse 1 of Surah Nesa emphasize the importance of the survival
of the human race and the role of children as a divine blessing. In addition, in verse 223 of
Surah Bagharah, women are introduced as a field for childbearing, which indicates the high
position of this issue in religious teachings (Tabarsi, 1953; Javadi Amoli, 2006). However, in
today's world, challenges such as marital disputes, economic issues, and changing social
attitudes have reduced the desire to have children. In this research, the nature of the ruling on
childbearing, its religious evidence, and the reasons for avoiding this right have been examined
with a jurisprudential-legal approach. The main research questions are as follows:

- Is childbearing a divine ruling or a right for couples?

- In the event of a conflict between the right to have children and other rights, which one
takes precedence?

- What are the reasons why some couples turn away from having children?

Method

This research was conducted using a descriptive-analytical method and based on
jurisprudential sources, verses of the Quran, narratives, and Iran's subject laws. The data were
collected through a review of jurisprudential books, interpretations of the Quran, and related
research. Moreover, Imamieh jurists' opinions such as Mohaghegh Damad, Allameh Heli, and
Shahid Thani were used to analyze the nature of the right to have children and its conflicts. In
the section on the causes of the decrease in childbearing, empirical research and religious
sources were applied.

Results
1. The nature of childbearing: right or ruling?

- The right of childbearing: Most jurists believe that childbearing is a right, not a divine
ruling. Being a right means that couples can abandon or limit it, but they cannot deny it in
general. The reasons of this group include the permissibility of absolution (prevention of
pregnancy) and the possibility of making childbearing a condition in the marriage (Mohaghegh
Damad, 1986; Katouzian, 2011).

- The ruling of childbearing: Some, such as Katouzian (2014), believe that childbearing is
a ruling, because it cannot be abandoned and is rooted in human nature. But, this view faces
problems, because being a right does not necessarily mean pure abandonment (Fazel
Lankarani, 2009).

2. Inferring the right of childbearing from the marriage

Childbearing is not a requirement of the essence of the marriage, because the marriage is
not invalid without it (Najafi, no date; Mousavi Khomeini, 2000). There is a difference of
opinion regarding the necessity of applying the marriage: Some jurists, such as Shahid Thani,
believe that childbearing is the wife's right and the man cannot prevent pregnancy without her
consent (Ameli, 1992). The famous view of jurists is that childbearing is a common right of
the couple and in case of disagreement, the right of the husband takes precedence, unless the
wife has stipulated in the marriage (Allamah Heli, 1992).

3. Conflict of the right to childbearing with other rights
- Conflict of the right to childbearing with the right to fetal health: A child does not have
the right to be born inherently or to be born healthy, and parents are legally immune from birth
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problems, because this immunity is due to the dominance of morals and religious values in the
family (Afshar Ghouchani and Izanlou, 2014; Abedi et al., 2015). Even in narratives, such as
the Hadith of Imam Sadegh, a hostile view of parents - even if they are oppressors - is
considered undesirable (Koleini, 2008, vol.2, p.39). However, this immunity does not give
permission for parents to be negligent in protecting the right to life and health of their children
(Ghodrati, 2021), and according to the rule of negation of harm, parents are obliged to respect
the rights of the fetus (Ghadiri and Nikkar Cheninjani, 2018). The legislator also emphasizes
the need for fetal health in Article 23 of the Family Protection Law (2012) and obliges the
Ministry of Health to monitor dangerous diseases that affect the fetus, which indicates the
priority of the right to fetal health over the rights of parents in jurisprudence and law.

- Conflict between the right to have children and the right to divorce:

The opinions of jurists regarding the permissibility of divorce differ; Some have considered
it permissible, citing narratives such as the Hadith of Mohammad ibn Muslim (Hor Ameli,
1983, vol.20, p.149), which considers divorce to be at the husband's disposal. On the other
hand, some have considered divorce to be forbidden, citing narratives such as the Prophet's
prohibition of divorce without the wife's permission (Ahmad ibn Hanbal, 1995, vol.1, p.31)
and describing it as "hidden murder™ (Ahmad ibn Hanbal, 1995, vol.6, p.361). There are some
problems with the evidence for prohibition, including the weakness of the document and the
narratives' reference to dislike, as well as the lack of exclusiveness of the purpose of marriage
in childbearing. In the event of a dispute between the spouses regarding pregnancy, according
to the generality of the verse of Harth and the evidence of authority, the man's right takes
precedence, unless the wife has stipulated in the marriage (Tabatabaei Yazdi, 1989, vol.2,
p.769). If the husband wants to use the dismissal and the wife is against it, if there is no
condition in the marriage, the husband's right takes precedence (Tabatabai Yazdi, 1989).

- Conflict between the right to have children and the right to sexual enjoyment:

According to Paragraph 13, Article 8 of the Iranian Family Protection Law, approved in
1974, not having children can cause hardship and embarrassment for the wife, especially in
cases of infertility or physical disability of the couple (Ghodrati, 2021). In such cases, a
conflict arises between the woman's right to motherhood and the man's right to sexual
enjoyment, which jurists disagree about. Akhound Khorasani (2003) believes that it is not
necessary to endure hardship, even if another hardship is greater, but this opinion has been
criticized for not distinguishing between personal and public gratitude (Ansari, 1999; Husseini
Behsoudi, 2001). Finally, with the cancelation of the rule of hardship, some, such as
Mohaghegh Damad (1986), suggest referring to the primary rulings such as the man's
authority, but given the importance of respecting women and the temporary nature of sexual
pleasures, the waiver of man's right can be an appropriate solution. In the conflict between the
wife's right to motherhood and the husband's right to enjoyment, the right to motherhood is
preferred due to the temporary nature of sexual pleasures (Ghodrati, 2021).

- Conflict of the right to have children with the interests of society:

Note to Article 23 of the Family Protection Law, based on the diagnosis of the Ministry of
Health, obliges the government to prohibit procreation in cases where a dangerous illness of
the couple causes harm to the fetus. This article resolves the conflict between the right to have
children and social interests by prioritizing the prohibition of high-risk pregnancies. Some
raise objections as to how one can grant rights to an unborn fetus. In response, by citing the
rule of harmlessness and the views of some jurists such as Naeini and Sheikh Ansari (Gharavi
Naeini, 1954, vol.3, p.420), possible harm can be prevented, although some believe that the
rule of harmlessness does not include non-existent things. Finally, with rational justification
and public interest, prohibiting risky childbearing is justified in order to prevent future harms.
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4. Causes of the decrease in the desire to have children

- Economic reasons: Inflation and livelihood problems are among the most important
factors in the decrease in childbearing (Sadeghi Hassanvand, 2017).

- Women's employment: Employment outside the home and the pressures resulting from it
have reduced the desire to have children (Kazemi, 2010).

- Women's education: Increasing education is associated with delaying the marriage and
reducing the number of children (Arjmand Siahpoush and Boroumand, 2016).

- Feminist thought: Western thoughts that denigrate the role of motherhood have affected
women's attitudes (Tabatabaei, 1985).

- Body management: Excessive attention to appearance and fear of body changes after
pregnancy are factors in reducing childbearing (Kaveh Firouz, 2016).

Conclusions

In Islam, childbearing is a common right for couples, not a divine ruling. This right can be
transformed into a legal obligation in the form of a condition of the marriage. In the event of
a conflict with other rights, such as fetal health or the interests of society, the aforementioned
rights take precedence. On the other hand, economic, social, and cultural factors, such as
women's employment, education, and the influence of Western ideas, play an important role
in reducing the desire to have children. To deal with these challenges, it is necessary to
strengthen religious attitudes towards the role of motherhood, improve economic conditions,
and implement supportive policies.
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