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ABSTRACT

A critical legal requirement for economic actors
is the ability to secure performance obligations.
This study examines two potential guarantee
mechanisms: (1) conventional guarantee (diman
istilah1) and (2) guarantee under Article 10 of
the Iranian Civil Code, which invokes general
contractual principles. Through descriptive-
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T —— established in the debtor's liability (dhimma).
The analysis reveals that most contractual
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uncertainties surrounding conventional guarantee structures and the expansive
nature of obligational guarantees suggest that Article 10 provides a more
robust foundation. Comparatively, advanced legal systems often implement
guarantee mechanisms through unions or principal contractors acting on behalf
of subcontractors, offering a potential model for development. This research
concludes that while both guarantee methods are theoretically feasible, the
flexibility of Article 10 makes it preferable for securing performance obligations
in practice.
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[Extended Abstract]

The ability to guarantee performance obligations constitutes one of the most
essential legal needs of economic actors, especially in contractual relations
involving service delivery or task execution. This study adopts a descriptive-
analytical approach to examine the possibility of guaranteeing an obligation to
performan act within the framework of Iranian civil law and Imami jurisprudence.
Two primary legal mechanisms are considered: (1) the conventional concept
of guarantee (diman istilahi), and (2) guarantee established under general
contractual principles based on Article 10 of the Iranian Civil Code.

The nature of diman istilaht has long been debated among Islamic jurists.
Most Sunni scholars conceptualize it as damm al-dhimma ila al-dhimma (the
addition of a liability to an existing obligation), whereas most Imami jurists
interpret it as naql al-dhimma ila al-dhimma (the transfer of liability from one
party to another). The Iranian Civil Code aligns with the Imami position and
treats guarantees as a transfer of liability. However, Article 723 of the Civil Code
suggests that guarantees involving the addition of liability may be permissible
when contractually agreed upon, raising the question of whether the Civil Code
absolutely precludes additive guarantees or allows for contractual flexibility.

For an obligation to be guaranteed under the transfer-based model, it must
meet three essential conditions: (1) the subject matter must be property (mal);
(2) the act in question must be capable of being performed by someone other
than the original obligor; and (3) the legal cause of the obligation must be
established in the obligor’s liability (dhimma). The first condition - whether
the act can constitute property - remains contested. While Article 214 of the
Civil Code distinguishes between “property” and “acts,” a review of Islamic
jurisprudence reveals that many jurists consider acts to fall within the conceptual
scope of property.

The second condition addresses the executability of the obligation by a
third party. In principle, most acts are performable by others unless specific
exceptions apply, such as personal performance clauses or the unique incapacity
of third parties to perform due to legal or physical constraints. Both legal and
physical limitations - including lack of legal competence, bodily impairment,
or psychological incapacity - may restrict substitution.

The third condition concerns the nature of the obligation itself: under
prevailing jurisprudence, only generic obligations (mal kullt) can exist within
the dhimma. However, this analysis suggests that what is transferred in a
performance-based guarantee is not the act itself but the commitment to perform
it - an inherently generic and transferable obligation.

Even if the traditional guarantee structure fails to accommodate performance
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guarantees, Article 10 of the Civil Code provides an alternative contractual
foundation. Critics argue that this article applies only to unnamed contracts
and therefore cannot govern guarantees, which are named contracts. However,
this interpretation is overly narrow. Article 10, by its generality, encompasses
both named and unnamed contracts. Moreover, in cases where the essential
elements of conventional guarantee are lacking, the resulting agreement is
better characterized under Article 10 rather than invalidated outright.

There are compelling reasons to prefer using Article 10 as the legal foundation
for performance guarantees. First, it avoids the doctrinal ambiguities associated
with conventional guarantee mechanisms. Second, it allows for greater
contractual autonomy, enabling parties to tailor the agreement to the specific
demands of performance obligations without relying solely on supplementary
laws.

Comparative legal analysis further supports this view. In more developed
legal systems, performance guarantees are widely recognized and implemented
through structures such as union guarantees or hierarchical contractor
assurances. In such cases, higher-tier contractors or organizations guarantee the
performance of lower-tier subcontractors. If the original obligor fails to fulfill
their obligation satisfactorily and within the agreed timeline, the guarantor
must ensure performance completion in accordance with contractual standards.

In conclusion, while conventional guarantee remains a valid legal mechanism
under Iranian law, Article 10 of the Civil Code offers a more adaptable and
comprehensive framework for addressing performance-based guarantees.
Given the complexity and diversity of contemporary economic relationships,
adopting Article 10-based guarantees ensures legal certainty and contractual
flexibility aligned with both domestic needs and international best practices.
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