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ABSTRACT

In light of the imperative to protect vulnerable
groups within international criminal law, and
given that neither the Statute of the International
Criminal Court (ICC) nor the 1948 Genocide
Convention expressly defines "group," this
article undertakes a critical examination of the
concept through an analysis of legal doctrine, the

Sha:'f:_sgz:esh Convention on the Prevention and Punishment of
Research And Study the Crime of Genocide, the 1998 Rome Statute, the
Institute of Law ICC’s draft statute, as well as the jurisprudence of
Article Type: the International Criminal Tribunal for the former
Original Research Yugoslavia (ICTY) and the International Criminal
bOl: Tribunal for Rwanda (ICTR). This analysis serves
ey ——— two critical purposes: first, to clarify the contested
scope of "group" under international law; second,
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The study establishes that the absence of objective criteria for distinguishing
non-protected groups — particularly political and cultural collectives, combined
with state sovereignty concerns regarding an expanded "group" doctrine and
fears that broader incrimination of genocide could impede ratification of
relevant instruments, constitutes the primary rationale underlying the continued
exclusive criminal protection of the four enumerated groups (national, ethnical,
racial, and religious) under the Convention and the Rome Statute.
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[Extended Abstract]

The national, ethnic, racial, and religious groups referenced in Article 2 of
the 1948 UN Convention on the Prevention and Punishment of the Crime of
Genocide (Genocide Convention) and Article 6 of the 1998 Rome Statute of
the International Criminal Court (ICC) are the only groups currently protected
under the international legal framework for the crime of genocide. However,
this enumeration is both limited and vague, lacking precise criteria to define
group membership. The International Criminal Tribunal for Rwanda (ICTR),
in the landmark Akayesu judgment, addressed this conceptual ambiguity
by emphasizing that members of protected groups typically belong to them
involuntarily, often by birth, in a continuous and immutable manner. Despite
this judicial clarification, political, cultural, and economic groups remain
excluded from genocide protection under international criminal law.

This exclusion has generated significant scholarly and jurisprudential
debate. One school of thought maintains that the future extension of genocide
protection to political groups is unlikely, given the lack of consistent support in
state practice and international jurisprudence. Advocates of this position argue
that only a major paradigm shift - perhaps triggered by a globally significant
atrocity - could reopen the definitional boundaries of genocide to include such
groups. In contrast, another perspective holds that there is no pressing need to
amend the Genocide Convention or the Rome Statute to include political or
cultural groups, as crimes against humanity under Article 7 of the Rome Statute
provide an adequate legal avenue for accountability. From this vantage point,
the symbolic label of "genocide" may carry political and moral weight, but its
application does not necessarily result in harsher penalties or more effective
enforcement.

In light of these competing views, two fundamental questions arise:

Can the jurisdiction of the ICC be extended to cover other groups under the
crime of genocide?

Why have political and cultural groups been excluded from the legal
protections of international criminal instruments, despite appearing in earlier
drafts?

This research, based on a descriptive-analytical method and utilizing
library sources, explores these questions by first examining the concept of a
protected group in international criminal law. It then analyzes the structural and
constitutive elements of group identity and evaluates the underlying reasons
for the exclusion of non-enumerated groups, particularly political and cultural
ones, from the Rome Statute and the Genocide Convention.

The study finds that the principal reasons for limiting protection to the four
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groups currently covered by the Convention include the absence of objective,
universal criteria for identifying political, cultural, or economic groups, and
the potential difficulties such expansion could pose for state ratification and
legal enforcement. Nonetheless, the research also demonstrates that by aligning
certain forms of political group persecution with crimes against humanity,
international criminal law still offers a viable mechanism for preventing
impunity and ensuring accountability - albeit outside the specific context of
genocide. Furthermore, the challenges associated with recognizing political
groups also apply to cultural groups, where definitional ambiguity and political
concerns have similarly obstructed legal recognition.

In conclusion, while expanding the definition of genocide to include
political and cultural groups remains contentious, the existing legal framework
- particularly through the lens of crimes against humanity - offers alternative
pathways for accountability. However, future developments in international
criminal law may yet reopen the debate, especially if emerging global crises
expose the limitations of the current protection regime.
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