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ABSTRACT

Legal certainty in all aspects of a contract from
start to conclusion is one of the key factors in
welcoming people to international trade. One
of these important aspects is determining the
applicable law in the event of a dispute between
the parties in contractual and non-contractual
litigation that are related to the basic contract.
the contractual disputes are like lawsuits for
termination, the obligation to repair, the obligation
to provide replacement of goods, etc., and among
the non-contractual lawsuits are the lawsuits
for violation, validity or ownership of the basic
right. When these claims are made in the field of
intellectual property, governments, because of
their territorial rules, recognize the principle of
territorial jurisdiction over such claims and refuse
to apply the law of other countries on intellectual
property. This paper examines the WIPO
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documents, in particular the two documents proposed by the American Law
Institute and the Max Planck Institute regarding the law governing these claims.
Finally, the solution is that in order to achieve legal certainty in determining
the law governing intellectual property, states can end the conflict of laws by
authenticating the party's autonomy. So, this is how countries can help the
development of international trade and the predictability of claims in this area.
Also, by comparing the two proposed documents, some suggestions have been
made regarding the maximum certainty of the Max Planck draft.
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Extended Abstract]
Undoubtedly, legal certainty in all aspects of an agreement plays a pivotal role

in the outcomes of parties’ potential disputes. One of the aspects concerning
the said notion is the designation of competent jurisdiction for dispute
resolution. Notably, when a clash intertwined with cross-border characteristics,
the foregoing problem immensely gets puzzled for jurists, scholars and even
lawmakers. In case that parties have already envisioned a competent court for
resolving their potential disputes, courts may easier demystify the riddle they
faced. However, whether there is a consent on competent jurisdiction or not,
courts following up domestic laws are tremendously rigid in criminal issues.
Even though criminal laws are strict enough to not allow parties’ choice of
jurisdiction, there are some situations where several jurisdictions may allege
their competence or dismiss cases due to their lack of competence. Regrettably,
there is no harmonized solution for this problem. But what if a criminal case is
somehow related to a primary contract? suppose, we have an online click-on
agreement for sale of a copyrighted book and the user after agreeing to terms
and conditions divulge the book on public domain. Suppose, there were no
dispute resolution clauses in the said agreement but the owner of copyright
reach an agreement with the wrongdoer to solve their case in one of the several
potentially competent courts. There is a possibility that a foreign court denies
its jurisdiction based on several factors, mostly based on Lex Fori provisions
under its jurisdiction. As an example, an Australian court may deduce that since
the action (the online click which rendered to breach) had happened in another
jurisdiction, or it might be alleged that since the main implications of actus
reus occurred on domain of ".it,” we lack competence as it is suggested by the
domain of the website.

However, we think whether there is a primary contract and all emerged
disputes, even non-contractual issues, in a sense are based on a main contract,
significantly could help the destination of justice delivery. To put in simple,
parties” autonomy could be extended in favour of legal uncertainty associated
with finding a certain competent court. In this work, by examining WIPO
instruments and other newly introduced legal frameworks, we argue that in
many cases wherein a quarrel concerns the revocation of the main contract,
compensatory arrangements, or even merely an illegal infringement of rights
pertinent to one side of a contract, the theory of contract is still capable of
being invoked. In particular, infringement of intellectual property in a way has
caused this problematic issue concerning determination of competent court.
Accordingly, as such, concern has attracted an immense attempt from the side
of scholars and lawmakers. We here try to decipher the perplexities in a very
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different way. In doing so, by examining ubiquitous infringements of intellectual
property rights, we propose that there should be least or lack of any hindrances
to parties’ autonomous choice of jurisdictions. Indeed, courts are able to invoke
parties' autonomy in order to avoid potential conflicts and parallel proceedings
and to ease access to justice.

Nowadays, Internet networks, information and communication technologies,
in addition to generative Al systems, are intensely prone to the said problem. A
user, after illegal or legal access to a copyrighted work, can easily, by pressing
a click of his PC, disclose the work on different web domains and different
countries. Which jurisdiction has the discretion to prosecute and deliver the
final ruling, yet an issue to be scrutinized? However, by examining various
legal frameworks, model laws, and some landmark cases, we proposed setting
minimal rules that are agreeable by the majority of legal systems. Indeed,
clinging to party autonomy (as alluded to in Rome Conventions) contributes
to the fast and easy tracking of wrongdoers and prevents legal uncertainty by
disallowing parallel rulings. Not to mention that parties are often ignorant about
applicable laws of different jurisdictions. So to avoid such ignorance, which is
thoroughly reasonable, approving parties’ consent in determining competent
jurisdiction is a paramount attempt in this regard. In plus, overlooking parties’
choice tremendously puts parties in burdensome situations that enhance parties’
reluctance for proceeding with judicial process and often may cause dropping-
off the whole dispute in mid-procedure. Not to mention other by-products of
non-approval of parties’ choice, including dilatory procedures and the essential
need for extra-legal aids for hiring lawyers in different jurisdictions.

However, policymakers, supervisory authorities of national laws, WIPO
model laws, and in general soft laws, as well as obligatory legal instruments,
are capable of setting forth guidelines and provisions on approval of parties'
consent in determining competent courts. Moreover, after examining the
guidelines provided by the Max Planck and American Law Institute, we have
outlined the drawbacks and advantages of their proposal. The present paper
uses a comparative approach in order to make an approximate harmonization
between different legal orders. However, greater efforts are still in need to clarify
the in-detail mechanism for approving party autonomy rules in IP contractual
and non-contractual disputes.

240



VEF Jlog 8 ojleud YF 0)9 ¢ Bgin (sloingy aloxa

gty bl 4 695539y b 551 Pl CUNS! oS> (90

Oy pdpgiplonlSadlse cloxnlpaleosSaily. Jloll sy 5o805)S bkl )
Moosaghazi@yahoo.com: Jgumesduuws*

1SS JeSg LIl 5 i ol ool Sadlo g8 o ggeridls Y

Vahid_ghazi@yahoo.com

Y€

:o.\.;S.'g

Jolgs alas 31 Lol Ul 51 o158 <S5 olal plos jo  Bgis Cudlais
3 S g0 o & Sl Syl 51018 il )5 slucivg oo
Soled )3 bl SIS 5930 (128 )3 w51 P [y e Sl (4l
3 g oo e il ooy y8 s o s &S Sl (63131 )3 108 4 (50,8
Y ags @ plll prasidr plill fud glges (0135 ST Al
S9led 3l Glpis 38 313 Bye (ggled dlox 3l g Cal 008 5 (il
oS (Plan led ool p pbadsl g b 3> CuSlle b g el (ald
(st delgd > 4 e gl o 7 skae (658 CuSllo gy
54813 0 5yl 3l 85 oy Shaeiy oMo ol Ypuol o5
S (o 619395 (6583 Jlgel 2 1 y9iS 103 (S 056 Jles] 5
5 Boyel (Boi> dunge (olaiing A 93 gy guly Sl sl ()
s 290 S9led 0l 2 WS 0Pl o gas > S (Sl e
Codlad & Jpog sl o Cunl o U )], Coles 3 0,5 0 )8

M1 o rd G20 9 Caly (5

Ve S g e i (L) iy 350 o Bgi (slodingly alze o alie sl S
Ll oo VL i Sl s Ly Wi (o e (g sledingly adoms 508
Wy e ,-i2is Creative Commons Attribution Non-Commercial License 4.0 552
ol allie dy 3T by ay s o (gl s o 10 e 0l g gy ool ol o5
DS a2 Ol s s ol amio an algi oo ity SLMb] gz 09t

:allio g4
=295

DOI:

10.48300/j1r.2022.300747.1746

el o &b
VEY e YF

e &b
VEY e YY

Laas! g 6
VE-F 53,0810




e 83,508y b yl38lp s CBMES] (S (sl Lol Sl uge

Ol obesl 4y 315 (1lg8 riog b wslgi o lacdgd (6,58 Sl 0jg )0 oSl (1 ynd )>  Boi>
025 (o> ol 4 iyl 9 > b oy ol ST I (BB (goled )3 ppdibe bawg (S
99 dlio b (puizmad Abled Sdeluns 09>l (55led (s (dnin 9 Hedl e O)lod dnngs <58

Sy pSlo duto ity a3y Cublids (ogas )3 (laoleiiy 55 de (Eoloiday S
ol 03,5 1)

:Lmojls.x,,.lf

: o ool
385 Jo ol gn dllie )

30| EVOWEPL T oW

s sl yy )l o omtalize] 38l ) ookl o kit sbay Sl Sle ussd

gt - b olie (o 9 30 (Sl ol Bl sl edlal (gilusparde (Lol (Sle dayg
w5y S pde «(S)luw g (ialyg § (ouwyp - idog ool

31 gblin ol lis ) Bangs ] i

LT

oo 5l Ll &1 (63,508 b 6)l38lm 5 CBMS] y (Slo (il SLesls LSle ang 5 suse o SLolE LiSl
YEY-YYY (V¥ ¥ OP)BJé V) £ Al ‘uﬁ}u L;lmujmgl‘;g

yey



yey

VYF-¥ )L@K &N b)Lo.A:} ¥ 0)9.) ‘L?99'°> dw})} d..l}m

doddo

Dyl sn i Lad oyl deluno (S asld 4y 5l5 il i SS9 (6)9l3 jiSaiiar dagi |
Sl (Al 55 (25 U 5 (IS slaatie ;3 b sl 5l (g (sgnle Slus 0Dl
5l 358 bl o LB A8l 4zl )y sy o o Ml o 50 Sl 9935
S5 Blg o dos bllas G L ayls Slo 3l 1y (g39mm0 5l ookl > 457 (63,8 1 ojgpel A
Sl Sl ly S S ot b 1Ll by S il b o 6,58 CaSlo 32 Al
B> S0 duoye dyly Sy a5 Cuwl (sudn Sileginge Pluno oyl Lled o j0iS lads )
D515 o Y3 4565yl s oSl jla0age |y 398 doye oyl laisee 5 0l oguas Yol oy
3B iy 3590 azl aSly ot axs sy (6,58 CuSTlo i boKe sl i lio s llie oyl
oS 09l parseis avys ) (Bgis Cadlid S5 e Culd 3 (2l 4 oS Cul oyl 43S
395 sl (Sgina CuSllo (I dalsyy o038 (ynals (655 CaSlo gyl 2
S38le s cplpls ciuds pouas b LS asle (claslly sl )38l 5 o oyl 5 g )5 olyo 4 351,
Cad |y YIS caSle o et gy g sl o y3 b alo b (gyine a5 LY ,Son aislen
& Gl 18,5 )5 (g8 313,18 £ ging0 45 LS S asuns CuSlo A5 w65 slods .Cannass 3] o0
59 g0 St 54y S Ml 550 e iS55 S (35 ) o2y o Jiio 1 5
sz odlatul (gly oS e (slys i))s 55 SBlital j5S i pSo ard] .l cyin ol 325 13810
lad] droly S drwg (sl S Sgime CuSle 5l Colos S 12 a4y s (601l L dslgo
gy Chylay g dnags Sl BNy Sl 5 Slell ol cl o &Sy sl by
5198 plos bawgs Ly 5 o (ot gy oo gy il 3l oo s ol 3l g o
LaY1eY VAAY 5oluod d 13487 G 6y g (23] SBT3 Colos (gannili sl b VAAS Lo 31 Lo
LA ) (6,58 (laan 8 5l Coles g Clis S g T.cd)S LB bl 390 )5
B> Losas 13 VA5 p) GasudlsiS o (sl 5T o SaS (sl sloaaly oSl il
E5090 Mo 5> 5 Cusl Sauiashi g s3]y Slaglejls 5 pl,Seigh )BT SLSu)gs (LS
Olilge B (ogas 13 VA (1 GgendlysS g Cal Dlelisl o bgypo VAAY ()b gendlysS

1. Berne Convention for the Protection of Literary and Artistic Works
2. Frank Diedrich, “The CISG and Computer Software Revisited”, Vindobona Journal of International
Commercial Law and Arbitration, Supplement, (2002), 56.

Akefi Ghaziani, Moosa. “The Law Governing Software Disputes with an Approach to the WIPO Instruments”. Jour. of
Legal Res. 24, no. 61 (April 4, 2025), 237-262.



e 83,508y b syl58lp s SBMT (Sl g6/ Lol Sl g

Gl

g sl 13 53005 5] ol . (il

15 o 3 El5 201y ()58 (slaay 3l i IS pgboes

ol 5 ol 4 Bl -

(st il -

(lidioge 5 6y a3l Y

sl any 8l -¥

saie CeSlle g (i (23] CeSle 4] (ggine CuSllo Ol o0 (IS (Gl S5 53
12903 ol

Olgieds (y OmulaiS () 03lo 389 (slally (slaaolys cauly Culy oS odales (¥) 03lo llao
o2 3370 Sy S g8 5 ol Caly S 8 Mol izan gy oo sloi 4y 3]
els! byl serly 58l )3Tl oy o pU (6 igusals’ (slmaaliy ) gy ygbos (231 Bl o5
OPpaS (e )3 39 Jlod 4 g1yl Blgi o Lalys cpl (389 Do 53 g Canl (Sljoe Co a2l
130 2058 oo Sl ey Y 3k 45 (YY) cclebbl, (el 331 5 551900 ) e 98 (V) o3lo
9l oo Sl gl sl Clgisds Jlifley lelyisl g @ide d Opl6 )5 jyde lalyd 3929 &9
Calas 20588 Iyl ks (g 13l (39t g &y 03l ey s bogyyo by
9 Olidge i £ 9530 L) "oy ogmadlsS By led Oloe 31 45 tzan samles Y5 3515 )58 el
Olatas 5 GWe U1 3l Colox 550 1) "y S ounlas 5 (L5t 5 0] (ol T cloonisy 3l
)5 winlgs )3 sy 990 (023185 o S gy sy o2 9 210 B ((Jlizmd (sLad >

025 J> 218 L (agbg) 5 )l Bl cslalay)B 5l (bl S (o

(B dgemmo AN L(AYAS (Jljue Sl 1 0lr3) pow Sla ¢ Jol s c(sgime CuSIlo 3o ¢ colol allliwl Y
Y05 (VAP (e Sl )Ll 103l j00) muinds Ol cpgd Al o poguas ol (God>

4. Art 4: “Computer programs are protected as literary works within the meaning of Article 2 of the Berne
Convention”...

5. Amendment of Copy Right Act 1976 (1980); See also: U.S. Congress, Office of Technology Assessment,
Computer Software and intellectual Property-Background Paper, OTA-BP-CIT-61 (Washington, DC:
U.S. Government Printing Office, 1990), 19.

6. Copy Right Act 1957 Art 2(0)

7. WIPO-Administered Treaties

8. Berne Convention

9. WCT

Akefi Ghaziani, Moosa. “The Law Governing Software Disputes with an Approach to the WIPO Instruments”. Jour. of
Legal Res. 24, no. 61 (April 4, 2025), 237-262.

yeg



Yo

VYF-¥ )L@K &N b)Lo.A:} ¥ 0)9.) ‘L?99'°> dw})} d..l}m

05 1l > 09y 6550 Sl i g BV IS o

5,58 CaSlla 35 T el -

DPXOPRERIR

5 CaSlle g -

Teoolay3 Cledis | -F

il s gy o Bllo 5 5¥olels ol Ao ol Coming 31 b DS -0

O 3ilae g 43S o S oo (sadil § inog 4 90 b > IS] £95 i
(il 31l (sl 5,8 el | oSl 8 o ol 5 00 s |, bl Lele ol oo
&2 )3 GMS &y (o0 Ay g A ddimie |y oz 20148 ST a8 50 (o0 b ddlyd jeiST )
5 558 oSl i i L Lo s1lo] S sy Wl 1535 5 I3l 55 &
Gl (6313)),85,8 BB £ 9590

calis (ogas ) guly (el po dliwl jd aS uclgd a4y CBMS £ 4050 (s (aseine b
4 0 3559 9 )IBlpy ilulie azsa,b O 51 L8 oS milapee sl layl)3 oS (il
Dl e (s 615 bl

13813 51 Colos diej 53 gly Sl (2

2 slasbyy (89 45 sl ool g (B 25 292 3amte SHS Jlile ) Canle jogas )3
90 iy (6558 CuSle (B Jbs po a4y )10 (S05u8 D959 dain o0 0,53 plaaly (glalamly LG
 ala 5 48 i o &S L33l 5 Moo VS 4y sl 2yl 15 YIS & Laiyo ke
4 o 1m0 S a3 ol Wyl 4y )33l 9959 VAV i 17,0058 o g 059 Sloslr el
38 g goge 5 iy o0 so5,8 42 I3l S Lol o b 5815 )b ol 31 LB BV Cangy 59
B e 56 4483 (a3 (5l (5,58 oSl Glesr " 55,5 o 5 ol il

10. Validity of IP
11. Ownership of IP
12. Infringement of IP
13. Contractual Disputes
14. Anti-trust
XV-YE (VAR ild e Bois slodanghy g Slalllas dumsgo 10)lp03) (S3lre (sliad 3o (Ll dlaas VO
16. Rowena Barrett, Management, Labour Process and Software Development (New York: Routledge,
2005), 19-20.
17. Roy N. Freed, “The birth, life, and death of computer law - part 11”, Computer Law and Security

Akefi Ghaziani, Moosa. “The Law Governing Software Disputes with an Approach to the WIPO Instruments”. Jour. of
Legal Res. 24, no. 61 (April 4, 2025), 237-262.



e 83,508y b syl58lp s SBMT (Sl g6/ Lol Sl g

" S g 5 sy VAAD d s 130 gl 055 Mg 3 S 5 U & obié] Y clusl, celmaaly 5
lisly )3 gl sladslyy oS Sloair (osas 31, Glulis)S 5l (Syuie 058 55 5
Sy s S a8 dalllae S bl sl 3 15305 LS5 Unkobiyy ol 51 ailona
T 0,8 ol (slaslly cladoliy ds 091 Caomsy dige) 43 Cudidgo 4y oliwd 0,5V

10y clbaolsys oy oS Coles 45 13gs 4548 0 Lo aigo (b 415 oo ol otagsh
SIS ke F0)b oy 4 oS 392 03,8 o9 ogas ool )3y Sliple 393 (198 3 g 4By
9331 5208 ;3 VAR Jlo g8 sy g sim g Wyl (yliyline "G pal s CVL) «puilid
08198 3 ) Il slvaslyy Coly oS Oljpe K03 5928 slear Vg2 9 (595 o Slaole o0l
3 (Yo V8) Wik s g ((e¥g ¥) ansld (995 VE) ol§ (o0 YY) Oled] 150,8" wiog 395
Sy e S ot 5Bl V" o5la gty el o 53 S o
(el oo ool (SIS 3 dr g st Blod 4y 4y (6 35alS (gloaalsyy 48 5,8 goga p3lel
o IS & Mgly Coly oS oanlee ¥ oolo 35 0 5l e 08 Colen Ty OgrdlsiS g
on 4 eSOl parseis Gy (suyp ye 1l e (4 )3 70903 Ol ]y j95 e 05
15 S5 S s (S8l o (g 550) o3l S S8,
Sl Sl 139552 gy CuBlals 51 88 ()18, el 13 9 (pg> i) @S (o0 () Sl
{85 4om30) a3 o0

9 O OgamiladS 10 s Casdlo Gods 3l b SMS| p (Sl> 4eil8 - )
92lg Sl y S (gl oS

Review, 7, 4(1991), 156.

18. Sui Generis System (Latin), in eng: Form of legal protection that exists outside typical legal protections

19. UNESCO (The United Nations Educational, Scientific and Cultural Organization)

20. Victor Vazquez Lopez, International IP Protection of Software: History, Purpose and Challenges
(Geneva: WIPO, 2007), 2.

21. Copy Right Act 1976

22. Art 10: Computer programs, whether in source or object code, shall be protected as literary works
under the Berne Convention (1971).

23. TRIPS (Trade Related-Aspects of Intellectual Property (effected: 1995)

24. Berne Convention (1886)

25. WIPO Copyright Treaty

26. Lopez, Op. Cit. 2.

Akefi Ghaziani, Moosa. “The Law Governing Software Disputes with an Approach to the WIPO Instruments”. Jour. of
Legal Res. 24, no. 61 (April 4, 2025), 237-262.

£



yey

VYF-¥ )L@K &N b)Lo.A:} ¥ 0)9.) ‘L?99'°> dw})} d..l}m

6910,1,8 O jo 7Y rd s bauwgi oS> (598 Sl -1 -
Blos azaST and] .ol osds dislids Coomy 4  Soi> (glaplls plad )5 03l (63151 oges oacld
ol Codgase ¥ ) (SO il gaiie caliste (sl yaiS )0 0aclB )l Jlogl joiS g 390 &S
JSadlase gil8Y + A ele (all) s y3 4 G568 sla S pal ke diBlanwgs (sl ygiS 3 oacld
2 ek TGl 0005 G e i) Colen cCanl 0403,5 1S3 (Luwwgy) " slally leMbl Molao
oy &y 45l yino oz 3 T 56 2 3915 (F:01) ool 5 1 3 S s
£y OpdlsS 3 1l CJB o> b i (saslunal jybo O (655 S 3l O s oK
PSSy OgaasleiS 13 g VYT edle Cage 4 Cunl (6010 )8,8 gl ogas p3 dS 35 g
£y Ol giS CiS (g oo ol ol ALy oy 4y LS o Ol 8 oS g8 Y oolo
BoSy bl 3> byl Y osle coge 4 aSy Canl Adply g (Bl b1y oacld oyl S
Sl zo yuai s 0gMe olo pl yizead AL anilas Glislyy§ 4 L)l ST s xla ]y Sels
b 35 93 £y OgemdlyiS V¥ odlo 50 Y oale V i) Gl dis ity Cowy s 3 1y oyl 7T oo
050l iy Cdolsen a8 oloal ) S ] 0 3gamme 0103 s EIB ool (Bgd> 4 a5
O 3 s o) 83 M s S5 15 3l ol S CpmedS 3 0o CpmelsS
§SS] L o £ & o o Ly & (51925 (S 38 (Sl o

27. Party Autonomy

Jbe ly CunleryaiS” JMaiwl drwss Jloyd sloyoisS 3 02l ol 3llae yopdy pae YD 51 (S Jlo (gly YA

&g 33 .0loa)S dgiome 315 dlad] 5l cladlows (gl 1y oSde 0aclE &Lz;{)é'l Sl yaiS g opY L;lsi)ni Sloygis

1SSl o)l o pliaaded (solazdl Glaal b pdils  obesl (gl as™ ws)ls |, ol o
Akinwumi Olawuyi Ogunranti, “The Scope of Party Autonomy in International Commercial Contracts:
A New Dawn?” (Master thesis, Dalhousie University, 2017), 141-142.

29. Uniform Computer Information Transactions Act

30. [Contractual Choice and Limitations] The parties in their agreement may choose the applicable law.
However, the choice is not enforceable in a consumer contract to the extent it would vary a rule
that may not be varied by agreement under the law of the jurisdiction whose law would apply under
subsections (b) and (c) in the absence of the agreement.

31. 14(1): “The parties may agree to submit non-contractual obligations to the law of their choice: (a) by
an agreement entered into after the event giving rise to the damage occurred; or (b) where all the parties
are pursuing a commercial activity, also by an agreement freely negotiated before the event giving rise
to the damage occurred. The choice shall be expressed or demonstrated with reasonable certainty by
the circumstances of the case and shall not prejudice the rights of third parties.”

32. Tacit Choice

33. 3(1): "A contract shall be governed by the law chosen by the parties. The choice shall be made
expressly or clearly demonstrated by the terms of the contract or the circumstances of the case. By their
choice the parties can select the law applicable to the whole or to part only of the contract.”

Akefi Ghaziani, Moosa. “The Law Governing Software Disputes with an Approach to the WIPO Instruments”. Jour. of
Legal Res. 24, no. 61 (April 4, 2025), 237-262.



ol 310 Kl a8l S35y WS oo perenas 5] S I S yde dangi b ol p oSl (igilB
Syl 3 48 39 plosl ((5ygld) SIS (oliad Juadg fo 51 1500 (slvoges L (65 oo
Jlosl CblB 57 olad Con Mo e 53 s pducygl> ogas 53 9 39 0 Ol 9 JSie
SyotsS (2 w3 dpogh (Sliwsly 53 8 (pungi s )0 OSI7005 Oyg0 cpp b oS 98
Hlos o> 039 ) (g ian ludine 5 A Al goly 4 T SpsS By (BB 5
bl 3l o 3aa) (615,38 s adS 5 I ¥+ Y odle yd s (gimo CuSIlo 5 woguas

1o 1y 065 515,85 (WSl (193l8 Gl g pudilo (1o oo O yigls a8

659 Casdlo G2 (i 5| (AU 9le 50 (sl bl oSl (38 olsdl -Y -
58 byl 48 33 OISRl S e 3 03 gl g 3 48 Cl (s
L oLy 1y (6)l38lpys 15" )28 )5 ccdlly Jlio (gl S48 (s i 985 51 b 3 oS>
b 38l 5 4 o (a5 355 (8> 5] (e (S (dg )0 4l )9S )3 (o &y il byl
b S oo S5 S5k 5 QLSO sl oS i 5 (il 21018 55 e jlade b s ) i
Lolod Sled L I (3508 1S llas | e 1y s o515 s 9 5 Do 51 ol

S0k oS 0B Loyt LS5k
Col ool J38lpy5 (658 CuSllo i a5l (00 )y a5 Cunl (500 55 &S5 (3l )53

34. Arbitrability

35. Jurisdiction

929 Olee (Boh> slapllas )5 (1ilg o gods (clan LG ol 5 (6,58 CuSle (s5led (S pdus9ld ogas 3 X8

2 Jbe sl .l odis Ll 15 e (59183 51 (65l (S 85915 Caomr 0 Loy gy (Sloj Cuio 38 b and) o)l

dacgyghd) (glys] €l O3l V¥ odle) IS ol  Bgiis (clavpllss 1> cg))3 0500 j9omo it b el (5925 oguas:

BB 4 Cansl o g9ld a) el (o aseine WSl 9B Gl Logas |5 )b 03] edgde S

Wilgi oo (g 15 pU Hlas] (Sl el Gl jo pdyb 5 Cunl pincsyeld) Wil o pdiligyeld) wils ol

L4 dgy) Al (WSS Ol 1y (2ded 9B 5 AiS Cpus el (808 g Bl i |y BB by |

).)) L (Cwl ]PY'P)Y u.é)]o oPpas 4D LQ(J )513 61) uSvJ Cal ):.,\."5)51.)) Iabls 9 ()”l) (cwl Lﬁ)—’“\"d)ﬁb

s (9l e jebdy (s (653 Sl (3 50 (S )13 bt ;> iliseo (355 5 gy S plusppld bl

HECHEU RPN

M.A. Smith, “Arbitration of Patent Infringement and Validity Issues Worldwide”, Harvard Journal of
Law & Technology, 19, 2(2006), 320-352.

37. Ruth Ginsburg

38. Copy-Right Holder

Akefi Ghaziani, Moosa. “The Law Governing Software Disputes with an Approach to the WIPO Instruments”. Jour. of YZA
Legal Res. 24, no. 61 (April 4, 2025), 237-262.

e 63,508y b ) l5dle g CMs] oSl sl Lol Sk Lwse



y£4

VYF-¥ )L@K &N b)Lo.A:} ¥ 0)9.) ‘L?99'°> dw})} d..l}m

2 O OsemdlsiS 105 Ol iten 4 jgbpslen Msgine b oole o> ol | by ]
oo 20 148 5 ol o35l oo & 5w (1 8 (el o9 53 (b 3315 ogas
A dlgs sl Gl (gdm s 10 &S Cal ity (6,58 CuSIle 35 a0y 40 Ol 5 A
Capng (6358 CuSllo Bgi yal b adladly )3 oS 0l el 93 p) gsudlysS g 8
2559 (gloseld wb aS (o il g ledl Ale) (bg)l (sl ygiS 5l pam a5 ol bils Jijze
oo 355 0m (5558 Sl o oo allan o &S (55555 g6 o congaey o5
Boi> 2 2 o jebds Aodle ¥ i i a5 55,5 o Al T YIeiY 1y 38lgs ol e3yl>  Siw,
o Litune 681> (938 Gl bl lddlgs 5l (6,88
(St ol gy o ol a5 55 B 5] o 55,58 oSl i
OS5 T aales T Cush odigy carge 41 13BIS 53 (658 Sl Bgi> (392 (e bl Je
&S Cuwl 48)S 48 Sk 3590 10U (slaolSaly lawgs (6,505 (slodigy s okigy oyl 5l |
089y )0 Jlo (sl )15 1B 13 (6,58 cuSle 3> 2l (D9 dwsipw ol p Y (S
Oy 5 3905 00wl ayel > Gyt (gl (5397 Cjarrs oilys o5 Malgs 335y Cliaad
Colpods g3 Loblaed oyl 3.0, 7 )b (sgime CuSUlo 3> ais (clocd o bilgs ale dlls 8y
el cus (gld Bl o5 ()8 CuSIlo 05> (Foin aS Cunl Cuwyd dlins oyl 1S o Gl
U9 9 055 (Lo 4y dgaome FF 00le o gody g CunldBlS )5S jlass jd ol o lael 5B
BoSyd Sygo )d Cawl DB 51 & )8 48" caseds .l 0 joShe glyis] 3] ool (glys pué 4
el oyl 507l 0023 IBIS ¢l 8] il 3o i CSpo «puidy S do gl (bgyd b sl

ASY OYAY o 100y03) 5l38lp 5 B )0la0y 51 (o> (sl Culos ((gygmm0 cymdosmo g pMS)) sliw 1A

40. Lex Loci Protectionis

41. See: Rita Matulionyte, “Calling for Party Autonomy in Intellectual Property Infringement Cases”,
Journal of Private International Law, 9, 1(2013), 78; Case law: GER: Supreme Court decision of 17
June 1992 - | ZR 182/90 - Alf, 24 11C 539 (1993); Supreme Court decision of 02 October 1997 - |
ZR 88/95 - Spielbankaffaire, MMR 35 (1998). AUT: P Rummel (ed), Kommentar zum allgemeinen
buergerlichen Gesetzbuch Band 11, Teil 6, para 4 (Manz, 2004) (with references to relevant case law)

42. Beloit Canada Ltd v Valmet-Dominion Inc. 1986.

43. Toshiyuki Kono, Intellectual Property and Private International Law: Comparative Perspectives
(Oxford; Portland: Hart Publishing, 2012), 146.

44. Dole Refrigerating v. Canadian Ice Machine 1957

45. Thurlow

46. Dole Refrigerating Products Ltd. v. The Canadian Ice Machine Co. et al. (1957), 17 Fox Pat. C. 125
(Ex. Ct)

Akefi Ghaziani, Moosa. “The Law Governing Software Disputes with an Approach to the WIPO Instruments”. Jour. of
Legal Res. 24, no. 61 (April 4, 2025), 237-262.



e 83,508y b syl58lp s SBMT (Sl g6/ Lol Sl g

0350 3l 418 ) (Culy oS ke sniicd (6,58 CuSle 033940) (6,58 CuSlo s (ST Sgis
1 e 0335 o5 i i 13B1S )3 Mol &S s S g 33,5 @Bl 558" ) olidl i
5 (s 5 398 0m ny eg0 oo & €5 6,55 g il 1538 o
13BES" slaolEaly cunMs jd 03¢ oL (6,58 CuSle 35 28l &S oyi] yadh 5l ctewd
15U 998 &S Camnl yiimo  Syauo 53 il 3 s (123 43 pudybo lawgs oSl (9318 LSl .l
Aoles Gl |,

(Boi> (9090 e )5i8 (] 137513 Al pode Sy Blogl (4l b sy o iy
sl pino il I8 3 oS 08 ol 3 bl 38155 35 o 98 53 "l doags
05158 e 1l a3y il 3815 Lo o sy soine 3529 2 Ol 395 o5
el s b S5 oo 058 ol oy &0 398 S o o 5,56 e
1S5 ol 53 83led s ool yrduns 5 55 15618 6 K5yl o 51 Lan g™ 38 48" ol oivid s g ias
yol ol gl Yoy g S5 15 956 (g lasdl Can Mo 3l (6,8 CuSle 3> s DU asle 35
Tl daline BB (Ve V) ColugySole ade Sl 5 gl &Sy odigy )

@daw.\mp:\fmd_\g);wmb39;94;@}&1)34539363@.\%@)&;@

47. Subject-Matter Jurisdiction

48. Ubiquitous Infringement

49. Kono, Op. Cit. 153.

50. Christopher Heath and Laurence Petit, Patent enforcement worldwide: a survey of 15 countries
(Oxford; Portland: Hart Publishing, 2005), 335.

51. Lex Loci Delicti
Sz (5513850, g bars BB olseisl (glas o coges a5 Cilo |y (slasly (AT&T) . 5 8l . 5 gl CSyio OY
39y (heline 4oy (6)15 293 jo0ing sl 3lpy )0 Cdlug,Sile Sy by Cud &y lS,g),oT Py elasl ol g 0g
3 CdliogySile jding (ol aseus ol 3l amy .ila 1y (5. 5.l 4oy ai Cuil8 osilly 45" (NetMeeting)
Lojgsg (5 o0zl Jf g 550 SloossS )5 Sy 1905 5 (slaoiSad &y (o b S 32,0
S8 Sy S 03905 558 5l 7,8 4 O Syl 4y plaBl g 165,8 Cus il (o yunns 5 03505 iS5 1, Lol
4 a0 g (5o Alapo 53 &S WS e lged )b eyl o b s 4 CdlugySule 5l 9wk Calids ol argie
oy LQ),J odzete YU sl (YO) isw 51 (V) oyleis (£) 4 (VYY) 00l ;o Component <jle Jgads >
CSy e Sl 5530ty Jgadio agunn ol d Al (g 4 |38l aSul 2 o531 Yl § Slusgucce
Syl AL gcul 03 &, 50l 5l 2 )5 )3 i a4 b5 Gl el Jle Gl S s joloo Cdluog Sl
A3 o (6ly CBlwg,Solo a4y g LS o it |y Jlaluasd (gl ysSde oole y> Supplied

Akefi Ghaziani, Moosa. “The Law Governing Software Disputes with an Approach to the WIPO Instruments”. Jour. of
Legal Res. 24, no. 61 (April 4, 2025), 237-262.

Yo



Yoy

VYF-¥ )L@K &N b)Lo.A:} ¥ 0)9.) ‘L?99'°> dw})} d..l}m

(Vs 989 3 L b i) Glogpa 3 ) oSl (1956 ol M%”frlf 9 “J.Jld Facls g0ly
Y Xlodged Al yuize

33,5 oo Ol b )0 a8ty o Jli 4 pa g Ll SIS (Y:5+5) edle o

(D9 dunwo (53t (y10) 395 (Sliad WSlan |y ol £ 689 31y b it (3815 03Lo ] =)

sl 03,5 s Syl 3 6y b a5 (1Kol

oyl (L8 abaily )3 38155 3)90 9B CaaSle by (gl (S9l> )95 3e o0lo pgd iy )3 -Y

Cuol pllo by 38lae ool a8 Canwl dis]d (i) (63138508 alasly 4y (o013 alaly aiilo)

o9 (Soi> Slapllas ST )3 M agate 7& 4y pound Lol sillao d)S 633)5' uwypr (63)90 1L g

@ Lol s ez palls 5 ol 4 oSl Colpr Gl 0y aiBply Y 4ol > g (o)

Cuuwl 03505 iy (ynod 4y §5eko a5 (600 53 | j Caawl 0315 yuuasds 4565 oyl 3o 35 1y ol S s

1l 03y oy 1y (St oyl Bl

A5l ol s 5t oS 9 5l Jgae o s — ]

215 6,505 158 B |y L S51E5 by otigy oS bl asedio 3 51 -0

O 98 1 & poands oS Caaol O ool Utanl 93 oyl 1488 (233 13 im0 o pggio oS
sty 93,5 (suny2 (S3)50 1l g ol 2,3 s o > MalS g 9090 (45 JI> )3 cblyoiy
ARMLAW@JA,MWQDJ@);)QUQ >9> Ogpde WB LgLIboJJB)é).)

4 oSl gl 2 8l sl (o 550 pol B o (3lacitiey (520 Y+ Y 03lo 13
8155 alar 1 51 45 ol 0 53 455k 38155 (s blitzasl (o3l )8 4 (5313,),5) D]
sl 6,58 S 3 ol b el gl oSl o5l

53. American Law Institute: Intellectual Property: Principles Governing Jurisdiction, Choice of Law, and
Judgments in Transnational Disputes

54. Max-Planck: Principles for Conflict of Laws in Intellectual Property
55. Ex-Ante
56. Ex-Post

ol 4y M LB oy 1o 131y ysdyb bawsgs oS (g5l e 218Kyl oo aslsd ¥+ ¥ oolo Jlie g1, .0V

uul OBV 0ol ¢ jao (Sde (B VOV odlo causlyd Sdo (5B VVFY oole 2nd Restatement Y-+ osle .OA
Oyl Gyl gl YYD 03l g Ol (S (swpdld

Ao el gaell Ggldll & i (8 L)l ((6ygriund] das ] Bl )lae 1SS Lol oyl (osas )3 yrd adlllas (5 .09
(o)l dodhias (8 Sl yuudy) YAA Lo Q0 ) (Y0 A caBaind] dodl Ol ygiie 1gpm) )

Akefi Ghaziani, Moosa. “The Law Governing Software Disputes with an Approach to the WIPO Instruments”. Jour. of
Legal Res. 24, no. 61 (April 4, 2025), 237-262.



e 83,508y b syl58lp s SBMT (Sl g6/ Lol Sl g

Ok ol 0929 pus (258 50 Sl (498 - Y-
Slopiie 565 Sl 9 O wedlysS a5 sy pslel 3l il 13 Byl Qs (28 5 425
ol el a2l ooy 6yglsp o Cadlits L] Lolse lolits )5 ey aling ;5 S el S
3 dn ™ ol oglisie MolS o ass 13y stiw yobody poguas Mol (o> ;5 azsl b olge
05 8S o it |y £ 080 oyl 5 3y o0 s1irulens (SlaylS gl 45 (it rpmadlsiS ¥ odlo 3 aSC]
Pleolo g @98 98 )5 GoradlyS 9290 Syio (23] Syl &S 5l bl daleo (sl g8
58 Colas &y yoin a8 3310 o L3yl Jolae ;S5 4 ¥ 0lo )3 (¥ o3le £ 1) a8 Colos
g 6298 3] (S Cuntl 0pslandy Cumli =\ g oo 38l alox 3l (5 5 231 T
e sloyoiS 5] (o 7 eyl 5 Y 108l 05 a5 00 Ul 31 43 23k (oS
CogSw oo =¥ 0k 090 gias 19iS g gas el 598 S0 )0 Sl Glojen pi0 -Y L g 10l
i 0 A 585 O da oS> )3 bl 585 Ol dnd g Al gua 1945 )3 0Liyglny Jgese
S oy B (S50 g ylane )BT platies B3] Colos (sl line oguas 3 55 F o0lo 5
kol 3550 5 Jseme S Joro 1l Gl Sjlie oS Sl 03)8 1S3 b3 Jole 93 (o
ool 0o Uy g (sl y9S 3l (43 &S (g)lose (1) Jlo oo g 0auiSulys s

OgamslgiS Jgaino (1150000 i sl 61853 tlos ¢ Sl Colos £ a5 sl )83 (b
gLl &S Jlade Glan 4], gae (slo oS (8 Cylon o g i L5 ) (gendlsiS Culos o

YO (VA0 X0 o Mot o Fais (6,58 CuSle Mol iy (s5len o WS g5l8n ¢ Jole aiye 5
61. Criteria of Eligibility for Protection: 1. Nationality of author; place of publication of work; 2.
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of this Convention shall apply to: (a) authors who are nationals of one of the countries of the Union,
for their works, whether published or not; (b) authors who are not nationals of one of the countries
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82. Lex Loci Protectionis

Akefi Ghaziani, Moosa. “The Law Governing Software Disputes with an Approach to the WIPO Instruments”. Jour. of
Legal Res. 24, no. 61 (April 4, 2025), 237-262.
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83. (1) A court applying the law or the laws determined by Article 3:601 shall only find for infringement if
(a) the defendant has substantially acted or has taken substantial preparatory action to initiate or further
the infringement in the State or the States for which protection is sought, or (b) the activity by which
the right is claimed to be infringed has substantial effect within, or is directed to the State or the States
for which protection is sought. (2) The court may exceptionally derogate from that general rule when
reasonable under the circumstances of the case.
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Akefi Ghaziani, Moosa. “The Law Governing Software Disputes with an Approach to the WIPO Instruments”. Jour. of
Legal Res. 24, no. 61 (April 4, 2025), 237-262.
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87. Graeme Dinwoodie, Rochelle C. Dreyfuss & Annette Kur, “The Law Applicable to secondary liability
in Intellectual Property cases”, International Law and Politics, 42, (2009), 209.

88. When the alleged infringing activity is ubiquitous and the laws of multiple States are pleaded, the
court may choose to apply to the issues of existence, validity, duration, attributes, and infringement of
intellectual property rights and remedies for their infringement, the law or laws of the State or States
with close connections to the dispute.

89. Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the
law applicable to non-contractual obligations (Rome I1)
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