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The death penalty is not a constitutional provision in the United
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States, but it has been available as a penalty for certain federal ESttute
offenses throughout the history of U.S. criminal law. The death Vol. 1| No. 2 | Fall 2024 and
Winter 2025

penalty imposed by federal courts has not been found (Original Article)
unconstitutional by the United States Supreme Court, as was https://iclc.illrc.ac.ir
stated in Furman v. Georgia in 1972. However, the Court has DOI:

.. . .. . 10.22034/jclc.2025.2049770.1141
placed limitations on the penalty in several decisions since the

1970s based on the Eighth Amendment's prohibition of cruel and
unusual punishment, and some effects of these decisions are
evident in recent federal law. Despite its rapid return in most
states, the federal government's reinstatement of the penalty dates

back to 1988 and only for a very limited set of crimes.
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The 1994 federal death penalty law greatly expanded the
number of crimes eligible for the penalty to about 60.
Intentional deprivation of life, treason, espionage, and
widespread drug trafficking and its leadership are among the
examples of crimes punishable by death, each requiring
specitic substantive and formal requirements for their
issuance. The present article, focusing on the substantive
requirements for issuing the death penalty, seeks to identify
these requirements and explain them in the criminal law of the
U.S. federal government through a descriptive-analytical

research method.

Keywords. Federal Government, Death Penalty,
Substantive Requirements, Aggravating Factors, Mitigating

Factors.
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! Congressional Research Service, Federal Capital Offences : An Overview of Substantive and Procedural Law,
July 5,2023, available at:

https ://crsreports.congress.gov/product/pdf/R/R42095

2 Cunningham, John P., Death in the Federal Courts: Expectations and Realities of the Federal Death Penalty Act
of 1994, University of Richmond Law Review, Volume 32, Issue 3, p. 942

3 Federal capital offenses
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! Revised Statutes of 1878

2 Furman v. Georgia, 408 U.S. 238 (1972),
3 Federal capital murder offences

4 Gregg v. Georgia, 428 U.S. 153 (1976)

4.


https://supreme.justia.com/cases/federal/us/408/238/
https://supreme.justia.com/cases/federal/us/428/153/
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! Congressional Research Service, Federal Capital Offences : An Overview of Substantive and Procedural Law,
July 5,2023, available at: https ://crsreports.congress.gov/product/pdf/R/R42095

2 Center for Constitutional Rights, The Death Penalty is a Human Rights Violation. An Examination of the Death
Penalty in the U.S. from a Human Rights Perspective, 666 Broadway, 7th Floor, New York, NY 10012, P.\

3 Terre Haute

4 Tabak, Ronald J, Capital Punishment, the State of Criminal Justice, 2023, P. 194, Available at:

https ://www .americanbar.org/content/dam/aba/publications/criminaljustice/2023/death-penalty-
$¢j2023.pdf
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2 Treason Act 1351

3 Dubber, Markus D., the State as Victim:. Treason and the Paradox of American Criminal Law,p. 3,
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English Resources
Books and Articles
e Center for Constitutional Rights," The Death Penalty is a Human Rights Violation. An
Examination of the Death Penalty in the U.S. from a Human Rights Perspective', 666
Broadway, 7th Floor, New York, NY 10012.
® (Congressional Research Service(Y- +Y), Federal Capital Offences: An Overview of
Substantive and Procedural Law, July 5, 2023, available at:
https://crsreports.congress.gov/product/pdf/R/R42095
® Crane, Paul T., "Does the Treason Clause Still Matter? (Yes)' , available at:
https :/ /constitutioncenter.org/the-constitution/articles/article-iii/ clauses/ 39#does-the-
treason-clause-still-matter
® Cunningham, John P., Death in the Federal Courts. Expectations and Realities of the
Federal Death Penalty Act of 1994, University of Richmond Law Review, Volume 32, Issue
3,p.942
® Dubber, Markus D., the State as Victim: Treason and the Paradox of American Criminal
Law, p. 3, available at:
https ://www .researchgate .net/publication/228154433_The_State_as_Victim_Treason_
and_the_Paradox_of_American_Criminal_Law/link/5ac378a40f7¢9bfc045feefd/downlo
ad?_tp=eyJjb250ZXh0ljp7ImZpcnNOUGFnZSI6InB1YmxpY2F0aW9uliwicGFnZSI6In
B1YmxpY2F0aWO9uln19
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https://crsreports.congress.gov/product/pdf/R/R42095
https://constitutioncenter.org/the-constitution/articles/article-iii/clauses/
https://www.researchgate.net/publication/228154433_The_State_as_Victim_Treason_and_the_Paradox_of_American_Criminal_Law/link/5ac378a40f7e9bfc045feefd/download?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19
https://www.researchgate.net/publication/228154433_The_State_as_Victim_Treason_and_the_Paradox_of_American_Criminal_Law/link/5ac378a40f7e9bfc045feefd/download?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19
https://www.researchgate.net/publication/228154433_The_State_as_Victim_Treason_and_the_Paradox_of_American_Criminal_Law/link/5ac378a40f7e9bfc045feefd/download?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19
https://www.researchgate.net/publication/228154433_The_State_as_Victim_Treason_and_the_Paradox_of_American_Criminal_Law/link/5ac378a40f7e9bfc045feefd/download?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19
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® Gabay, Michael, The Federal Controlled Substances Act. Schedules and Pharmacy
Registration, available at: https ://pmc .ncbi.nlm.nih.gov/articles/PMC3839489/

e Justia, Aggravating and Mitigating Factors in Criminal Sentencing Law, available at:
https://www justia.com/criminal/aggravating-mitigating-factors/

® Hazard, John N., and Stern, William, "Exterior Treason, A Study in Comparative
Criminal Law', the University of Chicago Law Review, P. 78, available at:
https ://chicagounbound .uchicago.edu/cgi/viewcontent.cgi?article=1621&context=uclre
v

e [ewis, David (2013), Breach of Allegiance: The History of Treason Charges in the
U.S., and its Rebirth in the Age of Terrorism, University of Central Florida, 2013, P. 54,
HIM 1990-2015. 1503.

https ://stars.library .ucf.edu/honorstheses1990-2015/1503

® Maurer School of Law, Indiana University, "Historical Concept of Treason: English,
American," Indiana Law Journal: Vol. 35: Iss. 1, Article 4. 1959, Available at:
https ://www .repository.law.indiana.edu/ilj/vol35/iss1/4 .

® Norwood, Ryan(Y - « Y),None Dare Call It Treason:. The Constitutionality of the Death
Penalty for Peacetime Espionage, Cornell Law Review, Volume 87, Issue 3 March 2002, P.
847

"18 U.S.C. §§3592(a), (b).

® Scheb, John M. and Scheb II, John M.(Y+ +A), Criminal Law and Procedure, Sixth
Edition, Thomson Wadsworth, 2008 .

® Tabak, Ronald J, Capital Punishment, the State of Criminal Justice, 2023, P. 194,
Available at:

https ://www .americanbar.org/content/dam/aba/publications/criminaljustice/2023/deat

h-penalty-scj2023 .pdf


https://pmc.ncbi.nlm.nih.gov/articles/PMC3839489/
https://www.justia.com/criminal/aggravating-mitigating-factors/
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1621&context=uclrev
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1621&context=uclrev
https://stars.library.ucf.edu/honorstheses1990-2015/1503
https://www.repository.law.indiana.edu/ilj/vol35/iss1/4
https://www.americanbar.org/content/dam/aba/publications/criminaljustice/2023/death-penalty-scj2023.pdf
https://www.americanbar.org/content/dam/aba/publications/criminaljustice/2023/death-penalty-scj2023.pdf
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Laws and Regulations :

1917 Espionage Act

® Espionage and Sabotage Act of 1954
The Federal Death Penalty Act of 1994
Revised Statutes of 1878

® Treason Act 1351

Cases:

e Atkinsv. Virginia, 536 U.S. 304(2002)

® Bobby v. Bies, 556 U.S. 825 (2009)

e Fordv.wainwright, 477 U.S. 339, 106 S.Ct. 2595,91 L.ED.2d 335 (1986)

® Furmanv. Georgia, 408 U.S. 238 (1972),

e Gregg v. Georgia, 428 U.S. 153 (1976)

® Penry v. Lynaugh, 492 U.S. 302, 109 S.Ct. 2934, 106 L.Ed.2d 256 (1989), , Available
at: https ://supreme .justia.com/cases/federal/us/492/302/

® Roper v. Simmons, 543 U.S. 551(2005)
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https://www.law.cornell.edu/supct/html/00-8452.ZD1.html
https://supreme.justia.com/cases/federal/us/556/825/
https://supreme.justia.com/cases/federal/us/556/825/
https://supreme.justia.com/cases/federal/us/408/238/
https://supreme.justia.com/cases/federal/us/428/153/
https://www.law.cornell.edu/supct/html/03-633.ZO.html



