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1. Oona A. Hathaway, Alexandra Francis, Aaron Haviland, Srinath Reddy Kethireddy, and Alyssa T.
Yamamoto, Aiding and Abetting in International Criminal Law, 104 Cornell L. Rev. 1593, Available at:
https://scholarship.law.cornell.edu/clr, vol104, iss6, (2020), 4.

2. Convention Respecting the Laws and Customs of war on Land (Hague 1V) art. 1, 19, 43, Oct. 18, 1907,
36 Stat. 2277; ANTONIO CASSESE, INTERNATIONAL CRIMINAL LAw 182 (2d ed. 2005) (-The
notion was clearly set out that a military commander is criminally liable as an aider and abetter, if he
tolerated-that is, failed to stop or repress the commission of war crimes by his subordinates."). The Supreme
Court relied, in part, on the Fourth Hague Convention to find superior liability in In re Yamashlita, 327
U.S. 1, 15-16 (1946). See CASSESE, supra, 183-84.
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Zgaga, Sabina, "Participation in International Criminal Law", Law & Justice Review, Vol. 1, No. 2, (2011),
pp. 102-104; Prosecutor v Thomas Lubanga Dyilo, Pre-Trial Chamber I, Decision on Confirmation of
Charges, Case No. ICC-01/04-01/06, 29 January 2007, para.328-329.

11. Vvasiljevic

12. Specific Direction

13. Prosecutor v Vasiljevic, Appeals Chamber, Judgment, Case No. IT-98-32-A, 25 February, ICTY,
(2004), 102.

14. Tadic

15. Perisic

16. Prosecutor v. Momcilo Perisic, Appeal Chamber, Case No. IT-04-81-A, 28 February, ICTY, (2013),
25-36.

17. Thomas Lubanga Dyilo
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18. Prosecutor v Thomas Lubanga Dyilo, Pre-Trial Chamber I, Decision on Confirmation of Charges, Case
No. ICC-01/04-01/06, ICC, Prosecutor v Thomas Lubanga Dyilo, Pre-Trial Chamber I, Decision on
Confirmation of Charges, Case No. ICC-01/04-01/06, (2007), 330, 338.

19. Germain Katanga & Mathieu Ngudjolo Chui

20. Indirect Perpetrator

21. Prosecutor v. Germain Katanga & Mathieu Ngudjolo Chui, Pre-Trial Chamber |, Decision on
confirmation of charges, Case No. ICC-01/04-01/07-717, P-T. Ch. |, 30 September (2008), 482.
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45. Orders
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49. Prosecutor v. Anto Furundzija, Judgement, Case No.: IT-95-17/1-T, 10 December (1998), 243.
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51. Prosecutor v. Jean Kambanda, Case No. ICTR-9323-S, ICTR T.Ch., 4 sept. 1998, paras 39 (v), (viii),
(xi), 40(4), 39; Prosecutor v. Anto Furundzija, Judgement, Case No.: 1T-95-17/1-T, 10 December (1998),
199-208; Prosecutor v.Zejnil Delic, zdravko mucic and esad landzo(celebici case), case no.IT-96-21-T,
ICTY Y.Ch.ll quarter, 16 nov.1998, para.321, p 327.

52. Prosecutor v. Anto Furundzija, Judgement, Case No.: IT-95-17/1-T, 10 December (1998), 208.



MY S/ Vo F o VY b ylowd [ Mol sy Fgis Ao % Q.

P S e Al ola )5 S (oslie) (Slojgd ygas gb aBLS py> yd Coglas
Coglee lgie s o893, HLlas; 5 ool plKin 43 wBgd,l ey yoas o KwgausT
aslis ludbil ade Gistios ) Aoy 4 p > GGl 4 (0,550 (> bp
Pagd (A Gl g ) o plsl & e culd) Sl o gl Hgas Bpo 1 0
WhS O)go (65500, g 4Ll (g pas Bro (B il gl plEe cnlpl
e 45 A3 e ) yeo W s ol g 1S o coliS (2,88 s (gl il
B85y 5 Jeb Syl con 3 9MS g 6y ledlm ool sl 5 Sy

WS cible &uab > Jainaos o5l dund .l ol (b 0 cumo ¥ e b astiiio
055 50 S8l 45 05 £aise ol 5 S5 5 Cadlss 6,85 Cudgtis s Jub S5 gl
oEals Ml e b asio p5b 5l VL oy piline b S5 dhasgdy OIS, (oole
3 P08 oy g ldyn g b kB lojen? oS ciSTle 345 b 45 3y 03,55 Iy
dands PSS & Dbl b piluilais 5 )8 &6 5 Colis 50 Chglae o <S8yl plos! 51 1) ol ases
(Jxd S5 40 Ciglee g S jlie o reasly Sl 7 KM o7 o 9/ ddB o Jlaisdos o8l
e o ol 48 WS o SVl o TVl ie b astiito p B3 (oYL ey pjliae S
o b el ansly (Ll b oykdyny g ol o5 gl Jad S LT oS s sl s
g &3S 5 3 pr eSS ye ylaie I iy 8L liee Ll & e ] Gl 5 A8 e 1)
5 bl 31 aly Job S5 48 NS o ey el dunycgn S5 44 T Jeb S5 35
> & A o gl 4550yl gabge pl A luedls sl aiily pa OISl 5 T e

53. Ibid, 209.

54. Aleksovski

55. Prosecutor v. Zilatko Aleksovski, IRTC T.Ch. 1, 25 June (1999) (hereinafter Aleksovski judgment),
paras.87-89, 229.

56. Concrete Influence

57. Atef Karjic

58. Blaski¢ Appeal Judgement, para. 664.

59. Trial Judgement, para. 496.

60. Ori¢

61. Blagki¢

62. Sljivan¢anin Appeal Brief, para. 245, citing Ori¢ Appeal Judgement, para. 41, Blaski¢ Appeal
Judgement, para. 664. See also Sljivan¢anin Supplemental Brief in Reply, paras 46-50; AT. 145-146.

63. §1jivanéanin Supplemental Brief in Reply, paras 46-47-147.

64. Decisive Effect

65. Sljivan¢anin Appeal Brief, para. 247(d).
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66. Prosecution Supplemental Respondent’s Brief, para. 29.
67. Prosecution Supplemental Respondent’s Brief, para. 169.

68. Ori¢ Appeal Judgement, para. 43, citing Nahimana et al. Appeal Judgement, para. 482; Simi¢ Appeal
Judgement, para. 85.

69. Prosecutor v. Popovi¢, Case No. IT-05-88-A, Appeals Judgment, 1 1783 (Int'l Crim. Trib. for the
Former Yugoslavia Jan. 30, 2015); Prosecutor v. Mrksi¢, Case No. IT-95-13/1-A, Appeals Judgment, 1 81
(Int'l Crim. Trib. for the Former Yugoslavia May 5, 2009); Prosecutor v. Blaski¢ , Case No. IT-95-14-A,
Appeals Judgment, T 48 (Int'l Crim. Trib. for the Former Yugoslavia July 29, 2004); Prosecutor v.
Kalimanzira, ICTR-05-88-A, Appeals Judgment, n.238 (Oct. 20, 2010); Prosecutor Nahimana, Case No.
ICTR-99-52-A, Appeals Judgment, T 482 (Nov. 28, 2007); Prosecutor v. Bemba (Bemba Case), Case No.
ICC-01/05-01/13, 9 96 (Oct. 19, 2016); Prosecutor v. Ayyash, Case No. STL-11-01/1, Interlocutory
Decision in the Applicable Law: Conspiracy, Homicide, Perpetration, Cumulative Charging, T 219 (Feb.
16, 2011).
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70. Milosevic

71. Solobadan Milosevic, case information sheet, Kosovo. Coratia.bosnia(it-02-54).(1998), 1-6.

72. Prosecutor v. Blagojevic_jokic, case information sheet, bosnia and Herzegovina, it-02-60.2001, 2.
73. Ibid, 5.

74. UN Doc: A/51/10, Report of the international lawcommission on the work of its fortyeighth session,
6May -26 July (1996), Official Records of the general assembly, Fifty- First session, Supplement No. 10, 21.
75. The Appeals Chamber further recalls that “the actus reus of aiding and abetting a crime may occur
before, during, or after the principal crime has been perpetrated, and that the location at which the actus
reus takes place may be removed from the location of the principal crime.” Blaski¢ Appeal Judgement,
para. 48. See also Blagoje Simi¢ Appeal Judgement, para. 85.
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81. Tadic
82. Prosecutor v. Dusko Tadic, Appeals Chamber, Judgment, ICTY, IT-94-1-A, 15 July (1999), 90-98.
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83. Blaski¢ Appeal Judgement, 29.07.2004, (IT-95-14-A), para. 48.

84. Vasiljevi¢ Appeal Judgement, para. 102 and Trial Judgement, para. 285 (citing Furundzija Trial
Judgement, para. 233; Aleksovski Trial Judgement, para. 61.

85. (b) Orders, solicits or induces the commission of such a crime which in fact occurs or is attempted:; (c)
For the purpose of facilitating the commission of such a crime, aids, abets or otherwise assists in its
commission or its attempted commission, including providing the means for its commission.

86. Otto Ohlendorf and Others (Einsatzgruppen)

87. Einsatzgruppen Case, "trials of war criminals befor the Nuernberg military tribunals under control
council Law No. 10, 526 (1948), 526.

88. The Special Courtfor Sierra Leone and Extraordinary Chambers in the Courts of Cambodia
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89. Prosecutor v. Blagkié¢, IT-95-14-A, Appeals Judgment, T 46 (Int'l Crim. Trib. for the Former
Yugoslavia July 29, 2004); Prosecutor v. Rukundo, ICTR-2001-70-A, Appeal Judgment, 52 (Oct. 20,
2010); Prosecutor v. Taylor, Case No. SCSL-03-01-T-1283, Trial Judgment, q1 482 (Apr. 26, 2012) ;
Prosecutor v. Kaing, Case No. 001/18-07-2007/ECCC/TC, Judgment (July 26, 2010).

90. Rome Statute art. 25(3)(c), July 17, 1998, 2187 U.N.T.S. 90.

91. The Special Tribunal for Lebanon.

92. Prosecutor v. Ayyash, Case No. STL-11-01/1, Interlocutory Decision in the Applicable Law: Conspiracy,
Homicide, Perpetration, Cumulative Charging, T 219 (Feb. 16, 2011), 432.

93. Prosecutor v. Sainovi, Case No. IT-05-87-A, Appeals Judgment, 9191 1676, 1679-82 with further
references (Int'l Crim. Trib. for the Former Yugoslavia Jan. 23, 2014), 73.

94. Prosecutor v. Dusko Tadic, Trial Chamber, Opinion and Judgment, ICTY, IT-94-1-T, 7 May (1997), 627.
95. Ibid, 688.
96. Johnt Criminal Enterprise.

97. William, Schabas, the un international criminal tribunals: the former Yugoslavia, Rwanda and sierra
leone, combridge university prees: (2006), 303.
98. Ibid. 627.
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99. Substantial Effect.

100. Substantial Contribution

101. significant Contribution

102. seromba Appeal Judgement, para. 44. See also Muvunyi Appeal Judgement, para. 79; Blagojevic and
Joki¢ Appeal Judgement, para. 127.

103. GOTOVINA & MARKAC

104. Joint Criminal Enterprise (JCE).

105. Gotovina and Markac, Appeal Judgement.16.11.2012, (IT-06-90-A).para.149.
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106. Planned

107. Instigated

108. Ordered

109. Orders

110. Solicits

111. Induces

112. Facilitating

113. Providing the Means for its Commission

114. Black’s Law Dictionary

115. Black’s Law Dictionary, 6" ed, west publishing, 1990. 799.

116. Solicited

117. Orders, solicits or induces the commission of such a crime which in fact occurs or is attempted.
118. Order

119. Commits such a crime, whether as an individual, jointly with another or through another person,
regardless of whether that other person is criminally responsible.
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120. (e) In respect of the crime of genocide, directly and publicly incites others to commit genocide.
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124. Prosecutor v. Zilatko Aleksovski, IRTC T.Ch. 1, 25 June (1999) (hereinafter “Aleksovski Judgment”),
paras. 87-89, 229.

125. Concurring Separate Opinion of Judge Eboe-Osuji|, The Prosecutor v. Jean-Pierre Bemba Gombo,
1CC-01/05-01/08-3636-Anx314 June (2018), 73.

126. Prosecutor v. Ahmad Al Fagi Al Mahdi, Case Information Sheet, icc-01/012-01/15, update
20/03/2020, 15.
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127. Aids, abets or otherwise assists ...

128. Including Providing the Means For Its Commission

129. Knowingly aids, abets or otherwise assists, directly and substantially, in the commission of such a
crime, including providing the means for its commission;

130. Draft Code of Crimes against the Peace and Security of Mankind (1996)

131. Directly and Substantially.

132. Report of the ILC (1996), supra note 4, p. 24 (para. 10).

133. Prosecutor v. Tadic, Case No. IT-94-1-T, 7 May 1997, paras. 674, 688-692.

134. Ibid., para. 688.

135. "Concerned in the Killing" theory

136. Ibid., para. 687: "... not only does one not have to be present but the connection between the act
contributing to the commission and the act of commssion itself can be geographically and temporally
distanced.” For the “concerned in the killing" doctrine, see: 15 LAW REPORTS OF TRIALS OF WAR
CRIMINALS 49-51; also: Prosecutor v. Tadic, supra note 26, para. 691.

137. Ibid., para. 689.

138. Celebici

139. Prosecutor v. Delalic et al., supra note 21, paras. 325-9.

140. Prosecutor v. Anto Furundzija, Case No. IT-95-17/1-T, 10 Dec. 1998, paras. 190-249.
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141. Tangible

142. Moral Support and Encouragement

143. The International Law Commission

144. prosecutor v. Anto Furundzija, Case No. IT-95-17/1-T, 10 Dec. 1998, paras.232.
145. Exhortation or Encouragement

146. Prosecutor v. Anto Furundzija, Case No. IT-95-17/1-T, 10 Dec. 1998, paras. 231.
147. bid., paras. 235, 249.

148. Akayesu

149. Aiding

150. Giving assistance to someone

151. Abetting

152. Facilitating the commission of an act by being sympathetic thereto.

153. Prosecutor v. Akayesu, supra note 20, para. 484.
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154. Planned
155. Crime of Aggression
156. planning
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160. Mattew Gillett, "The Anatomy of an International Crime: Aggression at the International Criminal
Court", (2013), 40.
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163. Gotovina

164. ICTY, Prosecutor v. Ante Gotovina, Ivan ermak, Miladen Markac, Trial Chamber 1, Judgment,
Volume II of Il, IT-06-90-T, 15 April 2011.
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166. Specific Direction

167. Judge Moloto

168. Mr. Perisi¢

169. ICTY, Prosecutor v. Momcilo Perisic, Appeal Chamber, Case No. IT-04-81-A, 28 February 2013.
170. Judge Liu

171. The Army of the Republika Srpska (VRS)
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172. The Yugoslav Supreme Defence Council’s

173. The Yugoslav Army

174. Schabas, William, The UN International Criminal Tribunals: the Former Yugoslavia, Rwanda and
Sierra Leone, Cambridge university press 2006, p. 326.

175. ICTY, Prosecutor v. Momcilo Perisic, Appeal Chamber, Case No. IT-04-81-A, 28 February 2013;
The majority noted that, absent a finding of specific direction, Mr. Perisi¢ could not be held liable as an
aider and abettor, and on this basis reversed his convictions relating to VRS crimes in Bosnia.

176. ICTY, Prosecutor v. Luki¢ Milan & Lukié Sredoje (IT-98-32/1)

177. Blagojevi¢ and Joki¢ Appeal Judgement, para. 127; Simi¢ Appeal Judgement, para. 85; Blaski¢
Appeal Judgement, paras 45-46; Vasiljevi¢ Appeal Judgement, para. 102; Tadi¢ Appeal Judgement, para.
229. See also Rukundo Appeal Judgement, para. 210; Ntagerura et al. Appeal Judgement, para.
370; Muvunyi | Appeal Judgement, para. 79; Seromba Appeal Judgement, para. 139.

178. Blagojevi¢ and Joki¢ Appeal Judgement, para. 189.
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179. Prqsecutor v. Blagojevic_jokic, Appeal Judgement - 09.05.2007, bosnia and Herzegovina, it-02-60.A, 2.
by o W (bl i oS o pusgi 1) cusbly cpl lgs oo S 355 0 ol @S g g duab o Hlanson o5l
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See: Madders, k.., “Neutrality in Air Warfare, in: Bernhardt (ed.), Encyclopedia of Public International
Law, Instalment 4, 1982.

180. Mrksi¢ and Sljivanganin

181. Mrksi¢ and ljivanganin Appeal Judgement, para. 159, confirming Blagojevié¢ and Joki¢ Appeal
Judgement, para. 189.see Mcdougal, Myres S., Feliciano, Florentino P., Law and Minimum World Public
Order: The Legal Regulation of International Coercion, New Haven, Conn, Yale University Press, 1961,
326; Oppenhiem, International law, War and Neutrality, edited by Lauterbach, vol. Il, 7th ed., Edinburgh,
1965, p241;Schabas, William, The UN International Criminal Tribunals: the Former Yugoslavia, Rwanda
and Sierra Leone, Cambridge university press 2006, p.521.

182. Cogent Reason.
183. Aleksovski Appeal Judgement, para. 107.

184. ICTY, Prosecutor v. Nikola Sainovic, Nebojsa Pavkovic, Vladimir Lazarevic and Sreten Lukic, Appeal
Judgement - 23.01.2014, IT-05-87A.para.1622.

185. Aleksovski Appeal Judgement, para. 111.
186. The Mrksi¢ and Sljivanganin and Luki¢ and Luki¢.

187. ICTY, Prosecutor v. Nikola Sainovic, Nebojsa Pavkovic, Vladimir Lazarevic and Sreten Lukic, Appeal
Judgement - 23.01.2014, IT-05-87A.para.1649.

188. Furundzija.
189. Blaski¢.


https://cld.irmct.org/assets/filings/Judgement-Blagojevic.pdf
https://cld.irmct.org/assets/filings/Judgement-Sainovic2.pdf
https://cld.irmct.org/assets/filings/Judgement-Sainovic2.pdf
https://cld.irmct.org/assets/filings/Judgement-Sainovic2.pdf
https://cld.irmct.org/assets/filings/Judgement-Sainovic2.pdf
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190. Blaski¢ Appeal Judgement, para. 46, quoting Blaski¢ Trial Judgement, para. 283, in turn quoting
Furundzija Trial Judgement, para. 249. See also Taylor Appeal Judgement, paras 471-481.
191. Taylor Appeal Judgement, para. 436.

192. ICTY, Prosecutor v. Nikola Sainovic, Nebojsa Pavkovic, Vladimir Lazarevic and Sreten Lukic, Appeal
Judgement - 23.01.2014, IT-05-87A.para.1650.

193. Mrksi¢ and Sljivanéanin Appeal Judgement, para. 159. In these circumstances, the Mrksi¢ and
Sljivanganin Appeal Judgement was not required to provide cogent reasons as there was no departure from
the prevailing jurisprudence. See also Luki¢ and Luki¢ Appeal Judgement, para. 424.

194. The Appeals Chamber notes that during the interval between the rendering of the Mrksi¢ and
Sljivan¢anin Appeal Judgement and the Perisi¢ Appeal Judgement, three ICTR appeal judgements mention
specific direction in passing, but do not consider it to be a required element of this mode of liability.
See Ntawukulilyayo Appeal Judgement, paras 214, 216; Rukundo Appeal Judgement, para. 52;
Kalimanzira Appeal Judgement, paras 74, 79. See also supra, fn. 5336. Significantly, the Luki¢ and Luki¢
Appeal Judgement explicitly states: “In Mrksi¢ and Sljivanganin, the Appeals Chamber has clarified that
‘specific direction’ is not an essential ingredient of the actus reus of aiding and abetting and finds that there
is no ‘cogent reason’ to depart from this jurisprudence” (see Luki¢ and Luki¢ Appeal Judgement, para. 424
(internal quotation marks and references omitted, emphasis added)).

195. Aleksovski Appeal Judgement, para. 111.


https://cld.irmct.org/assets/filings/Judgement-Sainovic2.pdf
https://cld.irmct.org/assets/filings/Judgement-Sainovic2.pdf
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