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Abstract

An examination of the position of national security exeptrion in the
World Trade Organization and international case law is of great
importance, especially as we have recently witnessed unprecedented
references by states to the national security exeption as a means to
avoid fulfilling their obligations. The continuation of this trend in the
near future will undoubtedly present significant challenges to the
international legal system. In this context, the most important
questions include: the conditions for invoking the national security
exception, its legal implications, and ultimately the mechanisms to
address the challenges ahead. By analyzing the latest findings from
international judicial practices, particularly the Russia Transit case in
the World Trade Organization and the Certain Iranian Assets case in
the International Court of Justice, it can be concluded that a state is
exempt from fulfilling its obligations under the guise of national
security only when the invocation of national security is "necessary,"
the actions taken are "proportional” to the goal of maintaining
national security, and they have been taken in "good faith." The
establishment of a balance between conflicting interests by the court
and the acceptance of the invocation of national security within the
limits of rationality are two mechanisms to counter the challenges
posed by the national security exception.
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1. The Foreign Sovereign Immunities Act.

2. To see the full official text of the “executive order No. 13599, please visit the following link:
https://www.govinfo.gov/content/pkg/DCPD-201200083/pdf/DCPD-201200083.pdf.

3. Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America
and Iran, 1955.
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2. Legal Plausibility
3. Actual Plausibility
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1. In Ghana 1961, the Chairman said: “Contracting Party was the sole judge of what was necessary in
its essential security interests”. See; Op. cit., p 373.

2. Please visit the following Link: https://docs.wto.org/gattdocs/q/GG/SR/19-12.PDF, see p 196.

3. https://lwww.nytimes.com/2019/07/15/business/japan-south-korea-trade-war-semiconductors.html.
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1. The Principle of Mutual Consideration
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1. American Law Institute.
2. Restatement of the Law.
3. Limitations on Jurisprudence to Prescribe.
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1. https://iow.eui.eu/wp-content/uploads/sites/28/2016/04/EU-15-Scott-Third-Restatement.pdf.
2. Comity.
3. The Trade Expansion Act 1962


https://iow.eui.eu/wp-content/uploads/sites/28/2016/04/EU-15-Scott-Third-Restatement.pdf

O Sy gl oo/ o Cudol (sliin] 015 s V€0 £ Glissrli o b)lows 00 5,93 ¢ o soga8 Gpis Hlelllo dolilas YO+ +

3 o 9 S-S i)l g oz @lolne OB cnl )3 &5 29 Ml SB 5L @)l 1S
Slgicee a5 IS nl e b ol jlad 3 (o Coial Ll a7 358 00 48 e bnjlme pl (o) 2
aS Canl 03,8 ygte bl ol g1y 393 (ol jlne wgus and 1 1 pel 3D mlio canlgs > 4 b
S e 1y youiS o Gl Canl s 00 Jlaisl &5 e 0840

Do youiS 53 (68 dbu] Cw Wilg o > ax UL

Do youiS 30 (I8 o ialS Cows Llgi o d> 4> UL

Doy gy slateld el Cuw Cowl (Sow d> s LY

WS gl T Lo ol 4y ditane g B 5y 5L I3 mlis s an ¥

= el xog @ pldl clgy &S S ;0 B i) &ylhe 5 ol B mlio b 4 U0

(Kevin, 2021: 365) uuS™ o)lys 1) dgue8 oyl S @y

35 )18 s9rcez ey W] )3 9 45 jgy TV B b (IS e CundSe oy o
S Ly pLBIL L g3y a1y o &8 5,8 reus 53y A0 )b 1l g 9

Dl (S9-S0 45 Casl 00 sag o pel o el €Sl Sloy Jlie (gl Sl s
sails (15 lio B 5398 g ael)d g (oIS alo s SIS 928 5 (6l s oS
iy 3 b T slodguaS s5lgicse Sl e 3 g 25l () Sl 208 3 5] s
o)l ) ablawl cas Glgs e gycplil S olus 1) (o Cuiel & At s> BALS a0 pladl
B Elatllecs 1) @9po g Cadipus by g Casl )8 ol (g B 1550l g gy Ll
Cowl 0 1351 saiiSoliunl cgd 4 bolad €uyg pud» il &S (63 lge o o> aS) ds faad 0
(o olsh S &Sz g dalss LSl s Cudipme pased )3 50 ol Bois plai 4 429
o el Jod 1) gl ogs (s 8 IS cgd Lol il (o il e 105 1) 9090 ]
claolgss 3 aS coidge foril dnld paiad ol wlaw (2]l colls Kb o Bl
ol 0045 e .S Dlitol Cgd CunosSome 4y g 0350 ol 3y50 (Madl yu

s F
2 e priald g ymaSoh Mallo ol 5 Glea )l ol BIST Jo o5 )3 sl w5
P oy bl Joleo (Mall oy Sois Clagss 51 Blyzdl jolaiody o ol 4y dliwl (60920 Mg
Yool yuoliaw V) &ols 5l i U Saine Uligis .ol o] p oSl (olib yus g Jlodlop el
O Glp olgse 3 Syl slalie sals g ol odg dlaiel p i Modl o drols g oSl (cLas
S oged et 4 (59595 plon (oBlg8 o jrelallus (o) 4 (26 5 (Bpd plall 2bsT gl



V0o V£0£ yliwwli o byloni 00 8195 ¢ sogas o Olellho dolidad  oopps (i phraitoseo o ol gliiew] ol 1>
o 9 Jb ool bl 0391 (g0 o 50 oSl slesel (gliad 53l olgS 4 ol (6 b o (sladiges
Slis gl 4 LG el dlos j cdél aS 548 0 0l Gye > (oolaisl o zgo epmobivw VY &dls
Gt (S g B @ g 290 Cual (gl o b dy90 ¢ ldlid]l 4y dlas BMS 4 o5 5,5 o
i dlotel g 5 gty L8 bl 0 53,5 o5 Lo gl w0 gy gl il 3 9 05 e
g cplads A 0 Ble s drels S OMSUie > )0 Cdpui pas bl pols I 350
Oy a8 Cowl o Jb L (RAFAY ITAF (ald) cunl il by et oD S
bl by g5k opl dlos 51858 2,15 35 zusuo s ol wulals b o ylal (sla )S'g 5l ¢ sL2d
bl > a5 amd oo )3 Jlas 3 1) (o (pulul @lie & Cunl Slagesd (y3liS LS sl (o custal &
JW 1y oSS sl sl Sl wg) Ll wlb o lis (st (6)8 5k 395 bl Gaa b oby)
Sl (iailojly po3l ciids )3 5 03,8 bl (plew Blaalay s sl dled (nl A Ssitine
Sloladl us ydg) calisee claodSgp awyp b ol 03l L 1) o] 5 edlatwlegus I ¢S gl
Sy istel bl @i Lais (s o5 Gloj o il oo IS5 o cutel g5 53 5 slaslalsie
as l_u.au).b Dy ..\.h‘9> odS sl C.LJ}.) L.,u_el:m Cuw g U’“’)""\" J.:LQ n..\.;)‘) wl.u 9 Sygpo )9.«.5
Ban b (598 SLll ol Sl e 53 5 235 (eal BB (6505 Sl L jpS S e el
Jo as ML 03w ) uly.) ..\...’Ldo la.:‘).w L;a[ods Mb W) .)L?ul).u Cud Cpw> Lv 9@»]) wl.u u.oy&l
e 3l (S95UsS S IB (o il (Soi> Sl (lgied Mol ligas Sl cudles 23
Col dy 0238 slawl 3l iU BB aw gla ills picren g oyl Co 3l 5 Clbylg wlolo
0l S Sy e dpwi Dbl H g5k 90 b wiled S dlpiiin (Sais dliwl g (slad &gy g 0
Las ol U o cotel bl (9505 b g (0]l slns) slaste gdlie ol 03l )85 2 (5o
W ang Gl o ol pogde a5 39S ablie (culgine Hhxe) 3yl Bllal clghine ue (slaylne

il P50 g9 dute G 1y el awolwl g8l (ogad )0 saiSliwl jauiS Lo lulgs

&bo

‘sﬂ)& -‘

bols (i
EPENE



O Sy gl oo/ o Cudol (sliin] 015 s V€0 £ lissrli o b)lows 00 5,93 ¢ o sogas Gpis lellho dolilas YO +Y

5y Kid b 1305 oitid g linlee oS3 s> (VWAA) dllcglin ¢ auls Y
s & bl it 5 (o ol dp o U 53 (VVRY) U1 IS5 35 5y (o¥ly ¥

b b 2ol

o¥lo (@

OT G5k g olpl b bl s saoxie YL e sl 3 (glaves yoi5 L(WWAR) Lsy ¢ ol ppuw fodp0 ooy
NOFONOYD F(B+) ¢ pogas Gai> Cldllo dolihiad . )los  Slaa (lojlw selgd |

sl ol ales pllas 3 Lo el (gliaul 45 sl L(VF)) Loy s o Juds ¢ dawle ( ol3057

(590> dolidad )5 Sl lojl 10 (Lo vl Sllan Mo L(WWAY) (s (63l 30 £ wgo jo55 (Sqwse

sy yles Slas gloslw pd Cuiel sbaiwl powds (Ve r) e ((6lpopm o o 5blig (598 Y
AV F(OV) o opias o> Olallbo dolilad . p) S gl —duwgy (slses > B o ol 5,158
AYE

M' OY
A) Books

1. Cui, F, C Hoeffler & S C Hofmann (2021). National security and other non-trade
objectives under WTO law .London: CEPR Press.

2. Herdegen, M. (2016). Principles of International Economic Law. London: Oxford
University Press.

3. Kawashima, F. (2024). Trade Sanctions Against Russia and Their WTO Consistency:
Focusing on Justification Under National Security Exceptions .Singapore: Springer.

4. Singh, S. (2023). Future Unready: Does the WTO Need to Bolster Its Security
Exceptions. Cham: Springer.

5. Vranes, E. (2023). Inrroduooon: hhe SSpppmng aaa gono oW Wa aa a . Cham: Springer.

B) Articles

6. Bismono, R., and others (2022). The Problems of interpreting GATT Articles XXI (b)
(iii) in Russia - Traffic in Transit. Journal of International Trade Law and Policy. 21
(1), 65-78, https://doi.org/10.1108/JITLP-10-2021-0054.

7. Emmanuel Kolawole Oke (2021). COVID-19, Pandemics, and the National Security
Exception in the TRIPS Agreement. J. INTELL. PROP. INFO. TECH. & ELEC. COM.
L. 12 (397), 396-407.

8. Godsell, D., and others (2023). U.S. National Security and De-globalization. Journal of
International Business Studies, 54 (8), 1471-1494. https://doi.org/10.1057/s41267-023-
00621-2.

9. Jaemin Lee (2021). A Blind Side of Security Exceptions?: New Legal Complexities of



V0oY  1E0E Gluwli F 5ylans 00 5,93 ¢ sogac o> cHlello dolibad oM (S phir Ao/ o o Cuiol (L] 05 1>

the "Refusal to Furnish Information" Clause. J. KOREAN L. 20 (1), 173-216.
https://doi.org/10.23110/jkl.2021.20.1.006.

10. Jia Wang (2021). Certain Iranian Assets: The Judgment on Preliminary Objections and
the Terrorism Exception to State Immunity. 18 US-CHINA L. REV, 18 (4), 162-172.
https:// doi.org/10.17265/1548-6605/2021.04.002.

11. Kevin J. Fandl (2021). National Security Tariffs: A Threat to Effective Trade Policy.
University of Pennsilvania Journal of Business Law 23, 340-389.

12. Massimo Lando (2018). Plausibility in the Provisional Measures Jurisprudence of the
International Court of Justice, Leiden Journal of International Law, 31(3), 641-668.

13. Philipp Janig & Sara Mansour Fallah (2016). Certain Iranian Assets: The Limits of
Anti-Terrorism Measures in Light of State Immunity and Standards of Treatment. 59
German YearBook of International Law, 59, 355-391.

14.Ruys, T., Deweerdt, M. (2023). From Tehran to Moscow: The ICJ’s 2023 Certain
Iranian Assets Judgment and Its Broader Ramifications for Unilateral Sanctions,
Including Against Russia. Netherlands International Law Review, T.M.C Asser Press,
70, 273-299. https://doi.org/10.1007/s40802-023-00240-6.

15.Ruys. T., Ringaret, C. (2020), Secondary Sanctions: A Weapon Out of Control? The
International Legality of, And European Responses to, US Secondary Sanctions. The
British Yearbook of International Law, Oxford University Press, 0(0). 1-116.

16. Samantha Franks (2021). Exploring Climate Security to Article XXI of the GATT.
Washington University Global Studies Law Review. 20(2), 523-533.

17.F. Scott PF. (2023). State threats’, security, and democracy: the National Security Act
2023. Legal Studies. 44(2), 260-276. https//. doi:10.1017/Ist.2023.39.

18.Voon, Tania. (2023). The Security Exception In WTO Law: Entering a New Era.
American  Journal  of International Law  Unbound. 113,  45-50.
https://doi.org/10.1017.aju.2019.3.

C) Decisions

19. Bank Markazi v. Peterson, United States Court of Apeals 2016.

20. Belgium v. Senegal, 1CJ Reports 2009

21. Certain Iranian Assets (Islamic Republic of Iran v. United States of America), I1CJ
Reports 2023.

22.EC Banans Il (Ecuador v. European Communities), WTO Reports 2012.

23. Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), ICJ Reports 1986.

24. Oil Platforms (Islamic Republic of Iran v. United States), ICJ Reports 2003.

25. Pulp Mills on the River Uruguay (Argentina v. Uruguay), ICJ Reports 2006.

26. United States- Certain Measures on Steel and Aluminium Products (China v. United
States), WTO Reports 2022.

27.US - Helms Burton (European Communities v. United States), WTO Reports 1998.

28. Rosneft v. Her Majesty’s Treasury, European Court of Justice 2017.

29.Russia — Measures Concerning Traffic in Transit (Ukraine v. Russia), WTO Reports
20109.

30.Saudi Arabia — Measures Concerning the Protection of Intellectual Property Rights
(Qatar v. Saudi Arabia), WTO Reports 2020.



