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Abstract

To prevent the exercise of the jurisdiction of the International
Criminal Court over American nationals, the United States has
signed agreements known as "bilateral non-surrender agreements"
with bothe member and non-member states of the ICC. According to
the predominant type of these agreements, each state commits not to
surrender the nationals of the other party to the ICC in response to a
request for surrender of defendants, unless with the explicit consent
of the other party. The U.S. justifies and legitimizes the conclusion
of these agreements specifically within the framework of article
98(2) of the Rome Statute. In contrast, many legal writings argue
that these agreements are fundamentally invalid under the rules of
the Vienna Convention on the Law of Treaties and are incompatible
with the provisions of the Rome Statute, particularly with Article
98(2). In this study, an effort has been made to evaluate the validity
of these agreements and their compliance with the provisions of the
Vienna Convention and the Rome Statute. Through a comprehensive
legal analysis, this paper argues that while the non-surrender
agreements are valid under international law, they are not fully
compliant with the Statute of the Court.

Mohaghegh doust, Ali; Ramezani Ghavamabadi, Mohammad
Hossein (2025). Bilateral Non-Surrender Agreements in the Context
of the Vianna Convention on the Law of Treaties and the Rome

A T T Statute of the International Criminal Court. Public Law Studies
Quarterly, 55 (2), 1151-1192.
DOI: https://doi.com/10.22059/jplsq.2024.367222.3423

DOI 10.22059/jplsq.2024.367222.3423

Publisher

The University of Tehran Press.



https://jplsq.ut.ac.ir/?lang=en
https://orcid.org/0000-0003-4898-6027
https://creativecommons.org/licenses/by-nc/2.0/
https://creativecommons.org/licenses/by-nc/2.0/

9 OBl 598> (s gmuil i w39 Jo 9% Zio Al 99 S Aclicid! go
oI (6925 (5199 Soliwwlst

Y 53blalgd Slie, Cremes oo | X

msa(}w" ‘_;LG

colm! eyt e imiag A olBily g9 518l (el oy Ggi aihyl i )8 A3 gal il ¢ gtame B L)
ali.mdoust1994@gmail.com :a.UL],

H_Ramezani@sbu.ac.ir :aeblly . ylyl ¢l s o sidige daped olKuiisly 5 80l s Lasro 59> 09,5 Hluatily ¥

oS>

S (Al (685 s oMo S50 gl pas  lisebol S jslitod;
Sl (o gude it 5 ge clacdpd b otis YL gy (IS0l gl 4
€95 wge & sl ol Lol & € L5 @lo Al g3 (sloasbicdlyer 4 pguge
= o lgd Conlgd g3 JLE (5 45 295 oo Spaie Cgd s dindalicddlye pl IlE
o calsy b o ans o o 41y 35 50 b el platge i
Blo Jlicl b g gl )3 asedio joboty |y Inaebicdblye yl Slin! 1S, ol Aligete
Sois SLadl ) la 3 Jolio )3 08 o 955 g Angi py dobiuslul WA(Y)
iales 5> arailyS Aclsd 585 Ll oyl Lulul 4 595 o SVl
Sigiy 53 Ll AAY) 83l b Logasas g py dobuslud <)o b o 5)liel
osMe 1 Canl 0 i cannl iy Jomo jeS'de )bl riwious oS sl
(¢ dolioll ;e Ly Ledl sl (o 0980 slaaoliclye el )]
01 oy e 9 Yo adlis ) )3 o B> ol Ll B1)) L g5 sy
st (g ipime Jellow 39> 3 Jigs e saasbicablye Sl o

g 20 el b date LS

Al OleMb!

g, Wl £oi

AR SRRVAN G 023

db o & U
VEY/< A+ D
185k &b
VF-Y/NY/ Y
to iy &,
VFY/YVY
VEoF/F/

1o 5lguls’

el s (55 S ol
AN SoLo 1ty S ol b0 Y/
il plo o &> e S
b gin Aoy (slosslic e

slodobcdslye (VF+F) puodome (ooblplg Slaey ¢ e wuvgd e
xS Olpd doliwlal 5 Slanlee Goi> (yopilgsS yin > o8 @i dlagd

INAY-VVDY (V) 0 ¢ ogac gads olalllo . Jdl oy
DOI: https://doi.com/10.22059/jplsq.2024.367222.3423

10.22059/jplsq.2024.367222.3423

2ol oy el )l duwie



https://jplsq.ut.ac.ir/
https://creativecommons.org/licenses/by-nc/2.0/

VYOV 1£0£ Glasli oF bylond 00 6,93 o3ac Gshs colelliao dolilias Coawrgd G0 M/ o Jy 3557 Jio duiln g slodolicdSzo

donio .
slcuwlgs s colsl 4 sae slacdgalacdsd ( Mol o (6528 lged doliwlol AA(Y) Bole Cogo 4
Ay doliwluwl QA B3l comgo a plidl ol iaslonds pile ol 81 hgod g by il ogad 3 lesd
9 0 )&‘)JL.ADU )L.u.\) as ..\.‘SL;o O)L.u] u.»l.b‘\.nl.:g.,aﬁlyo ey Y RV 9 (LM <o J:xn 45) ))l.))JL;o
Cowl a5Sly (Bgas lodl o pd g (Mol o drols 0 o2 1) e b (5)laie ol )bl
Y . .(James Crawford et.al., 2003: 2; https://www.legal-tools.org/doc/7f2edf/pdf/)
205 yguzo CunlgS ) 3y90 Cdod &S Wlad Cunlys ) |y (o Wilgi ad ylaso® 3yl ooyl AA Balo
Sl odiiiwyd gy culsy o Moy clodolicdblps coogo d 45 Llai Jas  jiilige MU
Sl by ity s gl S s 45T 50 ol 043 Ly e 40 i <y i s
.((.,L“'J"é» 090t L,w.f‘}j?vu;/,nbo/

gy ol Lam 5 85 b leed 1 ol 0003 s &y 1y e 2 900 By ke ponsd et
i ASh ol 09 (651365 dsliwlul )3 Coguiae 5l LTas a5 e axlge 1 yel Baseie YL
3 ey gt slaygitS gyal j> coliz QIS @0 3 1y 1050l gl ey 4 B o)l
=AY YA a3 X OYAY (gl (1S) o)b e (Mol e (6508 e 0 deSore 5 s
Vo0 aio doilegd (sladolicdblyod & pouge  SEle Slaml b o3 gy 15 pal a5 (c3gutio {(AY
.(Dominguez & Lafrance, 2005: 335; Scheffer,2020: 5;).8 o Jls>

Slad 1y 58les \ 50 Byl elsl a5 395 oo Ao cgd yo ddobicdblye ) TLIE g4 Coge &
ag s aslicdblge pl )0 oS (aSS aagaio pu o Coldy b Ko wadi bgod (el ()08
Syl L5 Lam oSy s oS0l ol 4 9000 (a6 pte & S5 4 a3 A o
o=l alasl a8 e SVl sa e YL| (Pick-Jones, 2018: 18008y :\YAY wal3 )
9 ol (6508 laed doliwlwl b ply g ol Jlodlpo 3oi> b Gukaio 5 £ puiie MolS banaobicddlgo
Press Conference from Bogota, Colin ) cusl 55 5 58 canlyg 51 AA(Y) B3ko Lo ysboay
Powell, 2002:<https://adamisacson.com/files/old_cip_colombia/02120401.htm>;

1. 111 . aaad nmon-uueeade’’ ageeemenss
also see: Human Rights F+—YA ¥+ (cwgd §-iome .Sy Jogo0 aio sladslicadlys glgl dasMs 4ly Y
Watch, 2003: 7-18.


https://www.legal-tools.org/doc/7f2edf/pdf/
https://adamisacson.com/files/old_cip_colombia/02120401.htm

Cawga g Ao/ Jy o0 pio doilag slodoliciidlzo V€ £ Ylili oV 8yloni 00 8,93 ¢ cogac G3is OHlellho dolilad V) OE
Liakopoulos, ) delusle! wes Juad 5 38l o) Kan Joo cunn)S 4 4545 L | 5 (Ettari,2004:251
Drumbl, 2007: 187-) kacdgs 63l cuogSs 0394 9 (2019: 378-379; Stahn, 2019: 233-235
ol Gled gae (Slacdsy sl )lSen & R (oges Slyphe Sl 52)5 Cuo b AAY) Bale (339 (194
G AY(Y) 33l 385 et J £l 1 lsnd oo Jlosl 0l s ol 38l el o3
Morris, 2001: 26; O’Keefe, ) cowl (Y45 (pg oyoumilgsS ¥F 83ko) "clinles 51 13¢5 comnd Jool
K0l gl 5l Csgune yolaiods siie <YL 4,013l (2019: 1; Legislative Attorney, 2006: 4

o dng cihe )6 95900 ©ple y5je (sladelicdlye Sinl 4y (lerd Mol ply 5
13 4S5 blod oy i b g &5 L a3l giae b ol BasS il « 38le5 ()b (slacdsy 45y
Bolton, 2003: <http://2001-2009. ) a5 Ly a5l 1y debuwbel 4y 5Lsdl aiad oa ]
w b cwlons shb ol sbas AA(Y) B3le 1S 0 ,lob] IS 0] (State.gov/t/us/rm/25818.htm>
Human ) 55 CBlae Ml oy (6508 lad CanMo 5l a8 amd ojla ssoxie VL] wile (598
[(Rights Watch, 2003: 5; <http://www.hrw.org>
somje LBl Sl yuly o> 8jo (SIS g (Lbgein acdyd ) g)buw 5 4 cpl 3529 L
py doliwlsl 5ol lgd gae Jod &5 canl Sl 9 lgd oMo S gile b plie sdoxie WL L
ol slizel 4, T(EU Guiding Principles, 2002: 9; Liakopoulos, 2019: 381) «sla
WS o 595 odle ol 53 jskaie dgds 1 g 0ydlas ingd lgie 39 1) AAN(Y) 83lo ) yie oaoie YL
.(Human Rights Watch; <https://mww.hrw.org/news/2002/08/23/letter-european-
Sl as cudly pl 4 Bolaxe opl » o938l (UNiON-fOreign-ministers-article-98-agreements>
5 Caigne Mas ol dooly g0 ol 3 @l (S Jl lgsd Cuogyne rdnbiciblye (ol bros
Coalition for the International Criminal Court, 2003: ) 555 s algs 3 llke Slae,as
<http://www.globalpolicy.org/intljustice/icc/2003/0606usbilaterals.htm>;Medan and

ol sliwly )3 Cutal (glygd piin Juad (gladoliaha > a5 cawl Jbey> oyl Horizontal cooperation .\
Sy el ligs AYY g AeA laaaliabad) 16y, 5 sl coMS e slp Mallopn (5,05 539 (slaolSoly
g 00 AST (Vertical cooperation) (sdges (5, Jio y (ICTR (gl 200 doliakad 4 ICTY
2. Pacta tertiis nec nocent nec prosunt
Slodgazs 13 o0 mio (sladolicablas (5145 5,8 Jlolsl (Yo + ) WWYE doliakad )5 gyl (glyaid (Slod)b mozme 4l .Y
aoliwlol U o093 Jools yliabol AA(Y) 83le b sl 55 z,di0 clags il 4 s 457 (gld5gS'ay cdigad Nxio
Syl ke

PPRaiiiamenrrry Assembly of hle oouncll of uuoge eeooutom 1336 22003), TTheeass oo the
Internatomal mmmmmsl oou’’’,2003: Paaa. 11..


http://www.hrw.org/
https://www.hrw.org/news/2002/08/23/letter-european-union-foreign-ministers-article-98-agreements
https://www.hrw.org/news/2002/08/23/letter-european-union-foreign-ministers-article-98-agreements
http://www.globalpolicy.org/intljustice/icc/2003/0606usbilaterals.htm

VY00  J£0£ Glasli el bylons 00 6,93 ¢ co30c s colelliao dolilias Coawrgd G0 M/ o Jy 3557 Jio duiln g slodolicdSzo

5 Gl GBan g £a0 b ylio 45 alsg3l 5 wgllasl aly ) (Dhamin, 2019: 151-154

ol oges Jlodlope o ) (SloysS o Cusgion 8aclE) o0l (loncls (a8 o Sy sliel 4
Wl S 9Sie At gl S v a8 Mol iy (sladls s s odxie YL &S el ol Jols
i o ) oLl g sl 595 5 0020 b (> Ly (lacbicdlys Sisl b 45 o (onw il
(Human Rights 18" 6,Sels 98 cuaSl o (Modlopw cllie 5l Byl o g Jiwe (59l 4 lesd
News:<https://www.hrw.org/legacy/campaigns/icc/docs/1422legal .htm>; Ettari,

2004: 252-253; Keitner, 2001: 236-238; King, 2006: 299-300; Coalition for the
International Criminal Court, 2006:<http://www.iccnow.org/documents

Ui sl pols iagss lia e (/CountriesOpposedBIA_final_11Dec06_final pdf.>
LT 68 ol sy, ol 4 (5enly 300 Mo oy iy b 4085 s Bl ol b
5 VW Sliblas 358 gmadlyS ofager 5 Jlli i b o5 e (slatabicidlya Ll
L o)l laie oo O 8olo g €g) 0 fws b btgs Gl 1 o Jla P lgis cos OY Bole)
(€odnleo Ban g fgudge (aB pic 4 NP lgie Cos VA Bolo g «ple ol oy o8> 50l aclE
L Laseiie  (Adlop (6588 g0 doliwlul b j585e sladobcdslse LI as) Blie §ps b 5 pine
e s ool by o 8 3305 325 plol b S b 3o WA(Y) Lo 80
= eyl slacols )3 29390 yize 8le g e | eolitul b pwiotan g maygl 3,5 &Vlio ¢ 1] ol
s o] ole

2 ByedS (Bailes 4 S o)Ll Cunl (BB ol ingh gadge 4 (3 ©ygps
18540 o ol dblon pudi L o)lgan g0 guie slacdadlacdey gooro (gloygd (sla s
Con Mo Jol g dolizwlol (S, 5 codlo aisej cpl )3 6 ol @lolsll a8 wle3,S" s bl
3y5-0 5 doliwlwl V1A Bale 3o a5 Wlod,S" Lo 5yl ol 0058l 0 )bole 4 |y gy (dwoj
(VY AYAY (oloj) 29 ditwled  Jyauiie Hla (oSl (Mol e e 1 AA(Y) Bole gyeld

Cllen §98 o gmuil g8 Uelsd (5315 30 S92 Zio Al 93 SA0bTEN g0 (2w ylist .Y
oo Lol by Liel & 1y lsalee 5o (pg VAP yomnilgiS VAV L 3ol Y )5 an ST oo YL

sl loj 50 S Cawd (0 y S0 Cdgd (pdin 350 1O Cundy e Cuwl 03,55 cuguai |y o
United Nations Treaty Collection, ) .S o o wisxie SYLIL L1956 aie (sladobcdslse

Status chart of the Vienna  Convention on the Law  of
Treaties:<https://treaties.un.org/Pages/ViewDetailsll.aspx?src=TREATY &mtdsg_n


https://www.hrw.org/legacy/campaigns/icc/docs/1422legal.htm
http://www.iccnow.org/documents/CountriesOpposedBIA_final_11Dec06_final%20pdf.
http://www.iccnow.org/documents/CountriesOpposedBIA_final_11Dec06_final%20pdf.
https://treaties.un.org/Pages/ViewDetailsIII.aspx?src=TREATY&mtdsg_no=XXIII1&chapter=23&Temp=mtdsg3&clang=_en

Cawgd g (Ae/.o g tio ilags slbaolicaislyo V£ £ liuntli o 3)loni 00 8,93 o rogac igis Cellbo dolihas YO

Conl o0 adply S jobods limze 1. (0=XXI1&chapter=23& Temp=mtdsg3&clang=_en>
hialee 8ig> 3 (Bpe Jolln Foi selsd | ulSail gly 3 cpg galyS lyyde Sl 6l &
) sl glpl3l 5y si3ly o g aSal 5 €08 ncdgd (sl o slho el 5 el Ml
O Olialee §ads dobage OF L5 ¥F dlao (MY VA0 (o udd 1Sy iomon O :IYAY ( JuS0
Ly 5 398 olials Lel s Lol sdales S sl (ySiae Wl olsl s 48" ol aiily ol Sl ge
Ak odalee Sho b Sl Comdy ad S o3 )lj Byl (g 3y b ol pMel
S U 5 plill sy o ilg> ol elglon r Jls lodl i b 5 L5 gum oSt oy
Goi> Glyyde (o ) Glialee 5o8> dolage OV U FF dlgo (ol donis )0 1920 zio dobicablys
Ll o e 8ules (i) @ udis Uy i Folinsl Tl lasl sgis 5l oiipled ol Ve L3l
Gang b oplpli o)ls Cusgge Lolul Glinge ol & by acul siis #8l)] (Yoo sayles
g 1y odsie YU ls5 )b clacdgalacdss a5 Laddly Clusl (ol A osas sloaidly

2ol ¥ 50) i (a5 gole yaumlgiS a0 Yo VA Lgil3 VY 3) b, ST liaslidl £ il e lacdgs opl 5 (5 p )

i (Wla) gl A ) (opulgiS Vo ed ool 10 13) (bsS 9 L czguels o(ad 3oxlo (ygpuilyss’ 4 VIV
oy 9 sy baoxie Slylel dE gl (il ¢ Slogy ¢ liaSTly (34311

2. Violation of a provision of internal law

3. Representative omission to observe specific restrictions on authority to express the consent of a state

4. Error

5. Fraud

6. Corruption of a representative of a state
7. Coercion of a representative of a state
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1. The Court may not proceed with a request for surrender which would require the requested State to act
inconsistently with its obligations under international agreements pursuant to Which the consent of a
sending State is required to surrender a person of that State to the Court,unless the Court can first
obtain the cooperation of the sending State for the giving of consent for the surrender.

2. To send sb/ sth : to cause something to go from one place to another; to cause or order someone to
go and do something; to cause someone or something to do a particular thing.
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1. In cases where paragraph 4 applies except that the requested State is under an existing international
Obligation.
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