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Time is as a fundamental element in contracting agreements, ——~—

particularly given the complexity and technical nature of such Vol. 1 | No. 2 | Fall 2024 and

Winter 2025

contracts. Consequently, dispute resolution methods in this field (Original Article)

must be both expeditious and highly specialized. Additionally, https://jrpl.illrc.ac.ir

since unresolved disputes can lead to contract termination or DOI:
. . . s . https://doi.org/10.22034/irpl.20
compromise project quality, maintaining both parties 2520473461125

willingness to continue the contract is paramount. It is essential
to adopt dispute resolution mechanisms that protect the interests
of both parties, fostering win-win outcomes. The International
Federation of Consulting Engineers (FIDIC), drawing on its
extensive experience, has incorporated the Dispute Adjudication
Board (DAB) alongside preventive dispute resolution measures
into its standard contract templates. The DAB, a hybrid
mechanism combining elements of mediation and expert

determination, offers a unique approach to dispute resolution. YaA
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While this model is widely implemented in international
contracts, its application in Iran remains limited. The Contractual
Dispute Board of the Ministry of Petroleum represents the closest
equivalent within the Iranian legal framework.

This article explores the structure and functioning of the FIDIC
Dispute Adjudication Board, compares it with existing dispute
resolution mechanisms in Iran, and examines its potential for

broader application in the Iranian contracting sector.

Keywords: FIDIC Dispute Board, Dispute Adjudication
Board, Ministry of Petroleum Dispute Board, Alternative
Dispute Resolution, Construction Contracts, Arbitration,

Contractual Disputes.
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1 International Federation of Consulting Engineers (FIDIC)
D9 g0 0duels SGud JLats | Cga Gueplil &S
2 Dispute Avoidance/Adjudication Board
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3 Alternative Dispute Resolution (ADR)
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4 Conciliation
5 Expert Determination

6 International Federation of Consulting Engineers, Alternative Dispute Resolution, FIDIC Briefing Note, June

2019, 3.
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2 Alternative Dispute Resolution, Definition, accessed at Aug 8 2022,

https ://www .law.cornell.edu/wex/alternative_dispute_resolution

3 Strazisar B, Alternative Dispute Resolution, Pravo, Zhurnal Vysshey shkoly ekonomiki, no 3, 2018, 214-233

(in English).
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See also Lorraine Conway, Consumer Disputes: Alternative Dispute Resolution (ADR), House of Commons

Library, UK Parliament, 2022, 14.

2 Directive 2013/11/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on alternative dispute

resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC,

Directive on consumer ADR, 2013, para 19.
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Cyprus University of Technology, Department of Civil Engineering and Geomatics, ISEC press, 2018, 5.
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3 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.1,97.
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1 Abdul-Malak, M. “Operational Mechanisms and Effectiveness of Adjudication as a Key Step in Construction
Dispute Resolution”, Legal Affairs and Dispute Resolution in Engineering and Construction 12,2019, 1.

2 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 3.5.5 (d), 20.

3 Claim

4 Dispute

5 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.3,99.
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1 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.3, 99.

2 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.3, 99. “If the DAAB
becomes aware of an issue or disagreement, it may invite the parties to make such a joint request”.

3 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.3, 99. “Such joint request
may be made at any time...".

4 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.3, 99. “The Parties are not
bound to act on any advice given during such informal meetings, and the DAAB shall not be bound in any future
Dispute resolution process or decision by any views or advice given during the informal assistance process,
whether provided orally or in writing.”.

5 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.1,97.
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FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.1, 97, “The DAAB shall
comprise, as stated in the Contract Data, either one suitably qualified member (the “sole member”) or three
suitably qualified members (the “members”). If the number is not so stated, and the Parties do not agree otherwise,
the DAAB shall comprise three members.

2 Contract Data
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1 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.2, 98. “If any of the
following conditions apply...then the appointing entity or official named in the Contract Data shall, at the request
of either or both parties and after due consultation with both parties, appoint the member(s) of the DAAB...".

2 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.2, 98.

3 Ibidem.
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1 Notice of Dissatisfaction (NOD)

5 g0 00wl (ay sy Glats | culey gz G onl
2 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 3.5.5,19.
3 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.4.3, 100.
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1 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017,21.4.2,99.

2 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.4.3, 100. “The DAAB shall
complete and give its decision with: (a) 84 days after receiving the reference...”.

3 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017,21.4.4, ¢, 100. “This NOD shall

be given within 28 days after receiving the DAAB’s decision”.
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1 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017,21.4.3,100. “The decision shall

be binding on both parties, who shall promptly comply with it whether or not a Party gives a NOD with respect to
such decision under this Sub-Clause”.
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1 PT Perusahaan Gas Negara (Persero) TBK v. CRW Joint Operation (Indonesia) (“Persero 11") (CA), 2015,
SGCA 30.

2 Ibid, 60.

3 In the event that a Party fails to comply with any decision of the DAAB, whether binding or final and binding,
then the other Party may, without prejudice to any other rights it may have, refer the failure itself directly to
arbitration under Sub-Clause 21.6 [Arbitration] in which case Sub-Clause 21.4 [Obtaining DAAB's Decision]
and Sub-Clause 21.5 [Amicable Settlement] shall not apply to this reference. The arbitral tribunal (constituted
under Sub-Clause 21.6 [Arbitration)) shall have the power, by way of summary or other expedited procedure, to
order, whether by an interim or provisional measure or an award (as may be appropriate under applicable law or
otherwise), the enforcement of that decision. In the case of a binding but not final decision of the DAAB, such
interim or provisional measure or award shall be subject to the express reservation that the rights of the Parties as

to the merits of the Dispute are reserved until they are resolved by an award. Any interim or provisional measure
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or award enforcing a decision of the DAAB which has not been complied with, whether such decision is binding

or final and binding, may also include an order or award of damages or other relief.

1 Binding

2 Final and binding
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5 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.4.3 (i).
6 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.4.3, (ii).
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1 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.4.4 (c).
YA cdge cndS gl g el a8 )5 & ja0 LQQI@W&I)JLI 5 Ol SLS& L8 oS a5 LT
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Clause 1.3: “... Where these Conditions state that a Notice or NOD or other communication is to be delivered,
given, issued, provided, sent, submitted or transmitted, it shall have effect when it is received (or deemed to have
been received) at the recipient's current address under sub-paragraph (d) above. An electronically transmitted
Notice or other communication is deemed to have been received on the day after transmission, provided no non-
delivery notification was received by the sender...”

3 Discharge
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1 FIDIC Conditions of Contract for EPC/Turnkey Projects, Second edition, 2017, 21.1 : “Unless otherwise agreed

by both Parties, the term of the DAAB (including the appointment of each member) shall expire either: ...”

fY.
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