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Abstract

One of the reasons for the invalidation of the contract of sale and other
exchanges is uncertainty or ambiguity (gharar). This means that the
ambiguity in the pillars of the contract causes one of the parties not to be
safe from incurring significant losses. But how this rule affects the marriage
contract, which is not considered a real exchange, is one of the challenging
issues, especially if the ambiguity pertains to the marriage parties or their
qualities. For example, if at the time of marriage, the wife is unidentified, or
the age of the spouse is ambiguous and a young woman is unconventionally
married to a very old man, what will be the ruling on this contract? This
article tries to determine the validity and invalidity of such a contract using
an analytical and library research method, and based on the jurisprudential
evidence and fatwas of Islamic jurists. This problem is assumed to be
lacking in previous investigation.

Based on the findings of this research, the rule of the negation of gharar is
also valid in the marriage contract. Hence, the invalidity of the marriage if
the parties were unidentified. However, if the ambiguity relates to the
parties’ attributes, the dictate of reason considers them distinct from the
essence, and recognizes the fact that the main intention of each party went to
the essence of the other, hence the validity of the contract. Still, there are
cases when the ambiguous attributes are conventionally considered so
serious that they could not be separated from the essence, and in this case,
the marriage contract is annulled.
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