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Article Info Abstract
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approved in 2013 is about the sentence based on ambiguous
knowledge resulting from the confession of the accused. In this
context, in Article 235 of the Islamic Penal Code approved in
1370, in line with the view of Imam Khomeini, the choice of the
guardian of the slain was accepted to acknowledge each of the
confessions, which was retribution or blood money depending on
the case. Despite this, the opinion of the lawmaker in the note of
Article 477 of the Islamic Penal Code approved in 2013 is that the
guardian in referring to each of the confessors can only choose
to receive the full blood money and retribution is cancelled. The
question that is raised is: What is the most important reason for
presenting a new opinion by the lawmaker? This research was
conducted through descriptive-analytical method and its data was
collected from reliable sources, including laws, books, journals
and other relevant sources. Attempts have been made in this
research to analyze the viewpoints of jurisprudents as well as
the viewpoint of Imam Khomeini and its foundations. According
to the findings of the study, Imam Khomeini’s viewpoint is in
harmony with the famous opinion of jurisprudents, and the result
is that the reason for the lawmaker’s decline is based on paying
attention to Ayatollah Khamenei’s decree (fatwa) in the process of
canonical supervision over the Islamic Penal Bill, and his fatwa
has been given priority over other viewpoints.
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Introduction

The consideration in Islamic Penalty Code approved in Year 1392/2013 shows the
legislature in some articles has declared the remarkable innovations that they are
different explicitly from previous approach of legislature. Some of these innovations
contain the Contradiction and disagreement with the Imam Khomeini Opinions.
Contradiction of Imam Khomeini opinion is important issue because the legislature
in Islamic Penalty Code approved in Year 1370/1991 approved Imam Khomeint
opinions. Examining of articles of Fourth Book (Diyat) of Islamic Penalty Code
approved in Year 1392/2013 indicates that the conflict of confessions is one of
the important innovations. In this innovation, The person confess that committed
the homicide the person deliberately and the person confess that perpetrated that
homicide unintentionally; that is to say, two confessions exist about homicide as the
subject of confession and two persons were accused. This issue should be known
that participation not discuss. Concerning the conflict of confessions, examining
juristic sources and articles of the criminal code indicate that both jurists and the
legislature has considered the Conflict of confessions.

Since several opinions are among jurists, choosing one of the opinions in legislation
result to different effects. One of the confessions confirmed leading to Retaliation
for murder (Arabic: Al-Qisas) or Blood money (Arabic: Al-Diyat) for unintentional
homicide. This issue agrees one of the opinions of jurists.

Legislation process about Conflict of confessions is considerable because the
legislature by using of jurisprudential opinions, has chosen the different approaches
regarding the conflict of confessions. However the new approach of legislature
contraries the opinion Imam KhomeinT expressly, the Legislature approved that
opinion in Article of 235 Islamic Penalty Code in Year 1370/1991; As a result,
consideration about the new approach of legislature in note of Article 477 Islamic
Penalty Code approved in Year 1392/2013 is necessary. Such a way which two
juristic opinions in legislation process were chosen and the legislature reject the
Imam Khomein1 opinion and prefer the other opinion and approve the new approach
should be considered and reflected on this way.

This research was done which declared the clear answer to this question: why the
legislature has taken the new approach in the conflict of confession?

Since the issue which influence on the legislature approach in the conflict of
confessions should be known, main discuss of this research rely on this issue.

Material and Methods

In this research, two aspects are considered:

First aspect, juristic opinions are explained and discussed. Jurists declared the four
opinions. Second aspect, legislature approaches in Article 235 of Islamic Penal Code
approved in Year 1370/1991 and Note of 477 Islamic Penal Code approved in Year
1392/2013 are explained. According two aspects, analytical-descripted method was



3 Abdol Ali Tavajohi & Sohrab Bahadori; The Lawmaker’s Decline of Imam Khomeini’s ...

used and jurisprudence sources were studied. On the one hand, Opinion of jurists
as Shaykh Mufid, Sharif Murtida, Shaykh Tasi, Ibn Idris Hilli, Muhaqqiq Hilli,
Shahid Thant was stated; on the other hand, focus on other opinions; for example,
the opinion of Ibn Zuhri Halabi and Halabi in Al-Kaff fi al-Figh. In addition, The
Ayatollah Fayyad Kabuli accept in Minhaj Al-Salihin neither confession. The
Grand Ayatollah Khamenei (Mudda zilluh al-‘Al1) has the different opinion that
the avenger of blood can confirm one of the confessors and receive blood money.
According this opinion, penalty of Retaliation for murder is quite impossible.

Results

Imam Khomeini in the book of Tahrir al-Wasilat approves the first opinion, in fact,
he accepts the opinion of majority of jurists. This opinion has two main elements:
either confession is valid; as a result, if the avenger of blood confirms who the
person confess to murder, retaliation for murder is permitted. Also, if the avenger
of blood confirm who the person confess to unintentional homicide, can receive
blood money. Sharif Murtida in Rasa’il al-Sharif al-Murtida states this opinion and
the 'Ijma‘“ (Consensus of opinion among jurists) as it juristic reasoning. In addition,
Hadith Hasan Ibn $alih from Imam Ja“far al-Sadiq (Peace Be upon Him) has declare
significant that the avenger of blood can choose the blood money for unintentional
homicide or the retaliation for murder. This issue should be known that conforming
one of confessors indicates acquitting the other confessor; therefore, if the avenger
of blood confirm the confession to murder, convicting other confessor to blood
money isn’t impossible because perpetration of homicide isn’t participation.
Declaring of this issue is necessary that The Grand Ayatollah Khoei rejects both
hadtth hasan Ibn Salih and "Ijma“.

Examining the juristic books indicates that some jurists regarding to opinion of the
Ibn Zuhri Halab1 which the avenger of blood can receive a half of blood money
from either confessor or retaliation a person who confess to murder is permit for the
avenger of blood, believe this opinion contraries Hadith Hasan Ibn Salih. Also, the
important issue that stated concern the blood money in this opinion is convicting
two confessors a half of blood money. This issue was rejected by some of jurist.
Two challenges show the weak this opinion.

Conclusions

1. Jurists have difference of opinion about the Conflict of confessions. After the
Islamic Revolution, the legislature has two approaches. On the other hand, in Article
235 of Islamic Penalty Code approved in Year 1370/1991 has chosen the opinion of
Imam KhomeinTt; on the other hand, in Note of 477 Islamic Penalty Code approved
in Year 1392/2013 not accept it.

2. By examining and referring to the Guardian Council approach, it has been proven
that Guardian Council want to amend this note according the opinion of The Grand
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Ayatollah Khamenei (Mudda zilluh al-‘Alr).

3. The New approach that the legislature choose it in note Article 477 Islamic
Penalty Code approved in 1392/2013 will reduce Penalty of Retaliation for murder.
This approach not only homicide but also crime against the organ of the body
include; as a result, the retaliation for bodily harm is quite impossible.
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