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Abstract

Many Iegal scholars view death as the termination of a person’s legal capacity based on the verbal generalify of Article
956 of the Civil Code, therefore considering the deceased as lacking legal capacity. Undoubtedly, “the capacity to
exercise rights” (Ahliyyat-i’istisfd) and “the part of legal capacity to enjoy rights” (Ahliyyat-i tamattu’), which
inherently cannot survive after death (such as the rights arising from marriage) cease upon death. However, “the right
to own property” and “the capacity to acquire property” (‘Ahliyyat-i tamalluk) as one of the aspects of competence to
acquire rights CAhliyyat-i tamattu) can survive and are continued limitedly after death. Generally, Islamic Law does not
deem the capacity for ownership (Ahliyyat-i tamalluk ) to be exclusive to the living, allowing entities such as religious
funds (Vujahat-i Shariyah) and endowments (wagf) to possess the capacity for ownership. The present study,
conducted through the descriptivefanalytical method, concludes that the generalization on Article 956 of the Civil Code
is unreliable, and that the possibility of the continuation of ownership after death, as well as new acquisitions foﬂowing
death, are accepted in specific cases. The prime example of the first case is found in the continuity of “the estate of a
debt owned” (matarak mawdi‘ dayn mustaghraq) in the ownership of the deceased person and its non-transfer to the
heirs. Examples of new ownership after death include: “the ownership of the deceased over the blood money for
murder”, “ma’b’/ﬂ}yzﬂi taqc/iri on the blood money of murder ”“the return of ownership of the property to the deceased
in the case of the heirs’ cancellation”), and the “ownership of the deceased over items that he caused before death”, such
as fish caught after the fisherman’s death, which ends up in the fishing net.
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