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Law in the Shadow of Judicial Expediency:

Critique of Binding Precedent Decision No. 742, Rendered by the
Supreme Court (July 28, 2015)

Mahsa Aghaei'

Abstract

Codification of the Criminal Procedure Act of 2012 has faced judicial
authorities with challenges concerning its interpretation and implementation,
and one of the controversial cases has been the Note to Article 478 of the above
Act, which deals with the issue of suspension of certain criminal judgments in
the event of a request for retrial. On this basis, at the beginning of this Law
coming into force, different branches of the Supreme Court chose different
approaches in implementation of this Note. Some of those branches believed
in absolute implementation of that Note, and as soon as they received a request
for retrial and without dealing with the merits of the case, proceeded to issue
an order to stop enforcement of the judgement. But on the other hand, some
other branches made their decision as to whether to implement that Note or not
following an examination of the contents of the case. After emergence of these
differing approaches and the issuance of conflicting decisions, the General
Board of the Supreme Court, in order to create a judicial precedent and put an
end to these differences, proceeded to render binding precedent No. 742; A
decision which, according to a number of jurists, has adopted an approach and
strategy that differs from the goal of the legislator and has, in a sense, brought
about even abandonment of the aforementioned Note. The study and critique
of this binding precedent decision is important in a number of ways; First, in
terms of examining the scope of the authority of the Supreme Court as a judicial
authority in interpretation of laws and evaluation of their function, and
secondly, analysis of the decision in question in terms of its practical effect on
the process of cases. Considering the sensitivity of the issue, the critique and
examination of this decision can be effective by showing some shortcomings,
not only in the context of its subject, but also generally, in the process of
rendering binding precedent decisions and the necessity to set up a framework
for legal interpretations and drawing up a road map to guide judicial policy.

Keywords: binding precedent, retrial, suspension of enforcement of judgment,
interpretation of laws, legal policy, judicial policy.
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