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Substantive and Procedural Analysis of a claim to Oblige the Seller
to Release a Mortgage:

A Critique of Binding Precedent Decision No. 832, Rendered by the
Supreme Court (Tuesday 20, 2023)

Abbas Karimi!

Abstract

Binding precedent decision no. 832 literally puts an end to the possibility
of filing a claim to oblige the seller to release a mortgage by the buyer and
the transferee in general. This decision, metaphorically accepted the
possibility of concluding a contract with respect to a mortgaged property
by the mortgagor. It is clear that the lack of voidness of this contract does
not connote its validity. However, the contract is considered subject to
observing the rights of the mortgagee. Therefore, a voidable contract that
is subject to observing the rights of another party is distinct from a voidable
contract whose validity is subject to the permission of another party. Thus,
in cases where the contract is concluded with the preservation of the rights
of the mortgagee, it is not possible to initiate a claim to oblige the seller to
release the mortgage, whether the debtor has also changed and the
transferee is considered a debtor, or the debtor has not changed, but the
transferee has accepted the collection of the debt from the mortgaged
property that belongs to him. In other cases, it is possible to oblige the
seller to release the mortgage. However, contrary to what appears at first
sight, this claim is not in conflict with a claim to release the mortgage by
the mortgagor and the claim for annulment of the contract of the mortgaged
property, although in enforcement a claim to release a mortgage has
precedence over a claim to oblige the seller to release a mortgage and the
enforcement to oblige the seller to release the mortgage takes precedence
over the lawsuit for annulment of the mortgaged transaction.

Keywords: mortgage, release of mortgage, obligation to release a mortgage,
binding precedent decision no. 832, annulment of mortgaged property
transaction, pledge to secure a debt, voidable contract that is subject to right of
another party, observing, mortgage, a contract that transfers property.
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