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Extended Abstract

1. Introduction

The most important issue in the
distinction between validity and invalidity,
as well as the conditions, rules, and effects
of a contract, is determining the nature of
the contract or, in other words, describing
the contract. The basic question of this
article is what criteria can be used to
achieve a correct qualification. To
describe the contract, the most reliable
way is to analyze the content of the
contract concluded by the contracting
parties, regardless of their chosen title. To
achieve the nature intended by the
contracting parties through the analysis of
the content of the contract, the basic issue
is which part of the contracting parties'
contract is effective in identifying the
nature of the contract.

2. Methods

The research method in this article is
descriptive and based on content analysis
and its main source is referring to law and
the doctrines of jurists and jurists in
jurisprudential in legal books.

3. Results

The most important criterion that has
been favored by French lawyers to
describe the contract in French law is the
basic obligation. In the definition of the
basic obligation, it is said: what forms the
essence of the contract, and without it, the
contract will not continue. With the
absence of one of the main obligations, the
contract will be destroyed or its nature
will change to something else. Thus, to
describe a contract with the title of sale,
the basic obligation of this contract must
be found in the content of the contract of
the contracting parties. This criterion in
French law is the best criterion for
describing a contract because, in French
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law, the effect of all contracts is to create
one or more obligations, which is
necessarily one of these basic and main
obligations. However, this criterion is not
very effective in Iranian law, because in
Iranian law, only some contracts such as
sponsorship and guarantee can be found,
the main effect of which is to create an
obligation, therefore, this criterion cannot
be general and comprehensive in Iranian
law.

Another criterion that can be
mentioned to describe the contract is the
inherent effect of the contract. The
inherent effect of the contract is such an
effect that the contract cannot be realized
without the existence of this effect, this
effect is created by the nature of the
contract. Some jurists consider this
criterion to be the most important tool for
determining the title of the contract.

Another criterion that can be
mentioned to describe marriage is
elementology. Based on this criterion,
anything that has a role in the structure of
alegal nature so that thatlegal nature does
not have an external form without that
thing, that thing is an element of that legal
nature. This theory has problems at least
in the process of describing the contract
and identifying its nature, which the
theoretician of this theory considers these
points as the strength of this theory.
However, because this theory has mixed
the substantive elements of contracts and
their conditions and rules and has
presented all these items as elements of a
contract, it cannot be a tool to distinguish
the nature of a contract. To determine the
nature of a contract, only the elements
that constitute the nature of the contract
should be considered as criteria, and the
rules and conditions of the contract are
not among the elements and elements that
constitute the nature of the contract.
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4. Conclusion

According to the contents that have been
stated, the most important and basic
criterion for knowing the nature of a
contract should be the knowledge of the
elements of the nature of that contract,
the elements that cause a contract to be
known as sale or lease. In this way, to
describe a contract, first of all, it is
necessary to determine its essential
elements and elements, after determining
the essential elements of the contract and
finding these elements in the contract of
the contracting parties, the contract is
described with that title. After describing
the contract, it is time to examine the
existence of the conditions of the
contract. To describe a contract, one must
look for the essential elements of one of
the specific contracts in the agreement of
the contracting parties. If there are
elements and essential elements of one of
the specific contracts in the contract of
the contracting parties, that contract will
be specific, otherwise, it should be
considered an innominate contract.
According to what was said, the
characteristics of the elements of a
contract are that, firstly, they are not
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effect, but in some way, they should be
considered as a cause in the sense of
Expressing the conclusion of the contract.
Secondly, the conditions and rules of the
contract cannot be involved in the
formation of these elements.

The most important source of
extracting the substantive elements is the
statute, although considering the
problems in the legal definitions, it can be
concluded that the law alone cannot be
the basis for determining the substantive
elements, but considering the existence of
legal truth in contracts and the legislator's
reference to the Legal definitions In
understanding the meanings of contracts,
the law should be considered as the
primary source of deriving the essential
elements of the contract. After the law,
custom and jurisprudential sources should
be introduced as the basis for determining
the nature of the contract.
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! Le contrat est un accord de volontés entre deux
ou plusieurs personnes destiné a créer, modifier,
transmettre ou éteindre des obligation
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