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Abstract

settlement contract in the capacity of transactions is one of the accepted
types of settlement contract in Iran's civil law. The ease of using this
contract in the society is one of the advantages of this contract, but there
are disadvantages that can be pointed out as fraud and harming the third
party, and the acceptance of this type of settlement contract is somewhat
inconsistent with the philosophy of legalizing certain other contracts. The
method of study and research is library. The jurisprudential sources and
evidences of the legitimacy of the settlement contract in terms of
transactions have been examined in the jurisprudence of the Farigayn by
looking at the law of Egypt and Iraq. It seems that the settlement
agreement in terms of transactions does not have the truth of Sharia and
removing this type of settlement agreement will not be against Sharia law
and will block the way of abusing the law in this way.
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Extended Abstract

1. Introduction

The wide range of Settlement in terms of
transactions is such that in jurisprudence,
it is known as "lord of contracts," and the
wide scope of this contract makes it
difficult to provide a definition for this
contract. The wunpopular opinion in
jurisprudence is that a Settlement
contract does not have an independent
nature, but rather a dependent and
subordinate nature, and a contract is not
in the same category as other contracts,
rather, in any contract, it will have the
same rules and conditions as that
contract, and its effects and rules. The
contract is based on the Settlement
contract.

Settlement in the position of
transactions paves the way for abuse to
escape from conditions, rulings and works,
and this issue will cause a deviation from
the correct path of the law. In
jurisprudence, this issue has been
discussed under the title of Chapter Hail,
and there are supporters and opponents in
this regard.

The issue can be looked at from
different  viewpoints of legislative
philosophy. If it is viewed from the
perspective of those who consider laws to
smooth the path of life and legislators to
remove any cumbersome rules; We will be
supporters of Article 758 of the Civil Code;
But if you look at this issue from the
perspective of the other group, that legal
rules are inherently approved to create
order and not to create fraud in relation to
the law, We will be among the critics of the
article.

Settlement is important in terms of
transactions, in society and in the lives of
individuals, and theoretically, it also has
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legal effects. The importance of the issue
does not only include the parties to the
legal action, but it may also harm the rights
of third parties or open the door for the
misuse of the law for profit-seeking
people, and it can be said that it diverts the
law from its path, which is to reach the
truth. And make the society tired of the
law. In some cases, it may disturb the
rules, conditions and effects of a legal act,
or it may disturb the general order and the
purpose of the legislator regarding the
characteristics of certain contracts.

Iraq's civil law has benefited from two
models, one is Al-Ahkam al-Adliyyah
magazine, and the other is the new
Egyptian civil law. The concern of some
Iraqi legal authors, comparing the laws of
these two countries (Egypt and Iraq),
caused changes to be made later in Iraqi
civil law.

An original French lawyer named
"Manouri" compiled the civil law of Egypt
in French in 1875 by adapting the civil laws
of France and Italy and observing the
Islamic Sharia in some articles. This law
was translated into Arabic in 1883, and
some amendments were made later.

The new civil law of Egypt was adopted
in 1949 by adapting some Islamic rulings
and the laws of Western countries, and
Article 1 of this law states: In the absence
of legal articles, the judge should refer to
the principles and sources of Islamic law as
a legal source.

2. Conflict of interest
The authors declared no conflict of
interest.

3. Results

A Settlement agreement as a transaction
does not have the truth of Sharia, and
removing this type from a Settlement
agreement will not be against Sharia and
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will block the way of abusing the law in this
way.

4. Conclusion

The initial Settlement agreement
facilitates the conclusion of transactions,
but this ease may have negative effects,
including actions to harm a third party,
fraud against the law, and disturbing
public order. If we put the sale contract,
which is the acquisition of the same goal
by the transaction parties, in the form of a
Settlement contract.

The jurists of the two sects have cited
verses and hadith to prove the legitimacy
of the initial Settlement, and from these
evidences, only the permissible use is
taken, not the ruling of Sharia obligation.
The opinions of Imamiyya jurists during
the absence of Article 10 of the Civil Law,
despite the stated objections, were very
clear and a solution for the ease of
performing legal actions for the people of
an open society.

The proposal to remove Article 758 of
the Civil Code and amend the articles
related to Settlement in the position of
transactions can be a way to prevent abuse
of the law, and despite Article 10 of the
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Civil Code, the need to facilitate the
conclusion of contracts has been
compensated.

A Settlement contract is not a sharia
truth in terms of transactions, and only
during the rule of jurisprudence in today's
lawless society, despite its flaws, has it
been a path-breaker; But now, it seems
that these problems will be solved by
removing the legal articles of acceptance
of the Settlement contract as a
transaction.
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