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ABSTRACT

The Islamic Penal Code of 1392, with its late
entry into comply, has accepted extreme or
excessive legitimate defense and developed
legitimate defense. From the point of view of
the new legislator, the Imperfect legitimate
defender on the other hand, and is not the same
as someone who in an aggressive and oppressive
manner, he commits another murder, and on the
other hand, in intentional murder, he deserves
to be decriminalized from the punishment of
retribution without absolute decriminalization.
Despite this, it is recommended to consider Note
2 of Article 156 and Note 2 of Article 302, the
need for a logical interpretation in determining
the rule. The acceptance of legitimate defense
requires an extreme, even though in this decision,
both the conditions of defense and the degree of
defense have been taken into account. The current
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research, using the analytical-descriptive method and collecting the required
information in the library method, and relying on the cases of intentional
homicide in the criminal justice system, Iran tries to evaluate the impact and
impression of the judicial procedure of legal duality with the approaches of
punishment based on defense conditions. and show the levels of defense, and at
the end, while emphasizing the need for consistent criminal policy in order to
protect the rights of walid the conclusion is reached that Note 2 of Article 302
is only about crimes and is based on non-observance of the levels of defense
despite the necessity and truth of the principle of defense And the position of
Note 2 of Article 156 also applies to other crimes in the absence of one of the
conditions of legitimate defense .The effect of extreme legitimate defense in
crimes is the deliberate impunity of revenge, and in other crimes, it is simply
the imposition of the burden of the lack of defense conditions on the defender
from the attacker.

Keywords: Islamic Penal Code 1392, Legitimate Defense, Intentional
Homicide, Conditions of Defense, Levels of Defense, Judicial Procedure.

Funding:

The author(s) received no financial support (funding, grants, and sponsorship) for the
research, authorship, and/or publication of this article.

Author contributions:

Saeed Ghaedi: Conceptualization, Methodology, Software, Validation, Formal analysis,
Investigation, Resources, Data Curation, Writing - Original Draft, Writing - Review &
Editing, Visualization, Supervision, Project administration.

Competing interests: The authors declare that they have no competing interests.

Citation:

Ghaedi, Saeed. “Extremist Legitimate Defense in lIran's Criminal Proceedings (with an
Emphasis on Intentional Homicide)”. Journal of Legal Research, 23, no. 59 (October 21,
2024), 567-598.

568



569

Journal of Legal Research: V. 23, No. 59, Autumn 2024

Extended Abstract]
The current research using the analytical-descriptive method and collecting

the required information in the library method and relying on the cases of
intentional homicide in the criminal justice system of Iran, while briefly referring
to the concept and basics of excessive legitimate defense (extreme legitimate
defense) and legislative precedents. It tries to examine and analyze the position
of extreme legitimate defense in judicial procedure by examining numerous
opinions and seeks to answer the basic question of what is the judicial criminal
policy regarding extreme legitimate defense in intentional homicide and if there
is a judicial procedure. Different, what are the ways to get out of the existing
situation and adopt a single procedure? In the Islamic Penal Code approved in
2012, the legislator has tried to eliminate the gaps and legal defects of legitimate
defense through the experiences he has acquired in the legislative and judicial
system, and in addition to creating formal and substantive innovations, his due
diligence and alignment with the judicial criminal policy of It has shown the
acceptance of extreme or excessive legitimate defense, while organizing real
legitimate defense. The new legislative discourse has changed the previous dry
and inflexible approach to the legitimate defense of extremists and has been
accompanied by fatwas of famous jurists and judicial procedure. The opinions
of the Supreme Court and the practice of the courts in this area show the fact that
the legitimate defender has faced the punishment of retribution beyond the limit,
in case of non-compliance with the defense conditions (not the non-compliance
with the conditions of defense) and despite the existence of other conditions of
legitimate defense. In spite of the necessary efforts in the field of legal policy
regarding incomplete legitimate defense in Note 2 of Article 156 and Note 2 of
Avrticle 302 of the Islamic Penal Code approved in 1392, the application of the
aforementioned texts brings to mind ambiguity. Note 2 of Article 156 refers to
non-compliance with the conditions of defense and Note 2 of Article 302 refers
to non-compliance with the level of defense as a criterion of extreme legitimate
defense, and the beginning of adopting a dual and selective approach in the field
of legitimate defense has been incomplete, so that the sentencing of criminal
court branches one and The Supreme Court, knowingly or unknowingly, based
on non-compliance with the conditions of defense and non-compliance with
the levels of defense, is dual. With this explanation, the punishment of defense-
oriented conditions despite the lack of one of the defense conditions, even if it is
not necessary, is based on the decriminalization of revenge (extreme approach)
and the punishment of defense-oriented levels despite the lack of compliance
with the steps and levels of defense, in case of self-observance Its defense and
its necessity, despite other conditions of legitimate defense, is based on the
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fall of retributive punishment (excessive approach).What is certain is the non-
revocation of the previous note by virtue of the deferred provision in the law
and time. Therefore, the sum of the two notes is the first, based on the principle
of "Al-Jama, Mehma-Makn-Oli-Man-Al-Tearah" and using legal terms, this is
the explanation that, Article 156 and its note 2, according to the beginning of
the article and its position in the generality of the law, covers every crime,
but the legislator's position in article 302 and its note 2 is crimes. The use
of the expressions, the attacker (who is alive) and the need to prove his non-
compliance with the conditions of defense in Note 2 of Article 156, the validity
of self-defense and its necessity in both notes, show the view that, on the one
hand, incomplete legitimate defense In any crime other than crimes, it only
causes a revolution in the burden of proof from the defender to the attacker, and
does not lead to decriminalization, and at the most, considering the provocative
behavior of the attacker and the special situation according to Article 38 of the
Islamic Penal Code, it can cause judicial mitigation. On the other hand, on the
other hand, in crimes, one cannot accept the point of view based on defense-
oriented conditions, assuming the lack of truth of the defense and its lack of
necessity, even with the existence of other conditions of legitimate defense,
and cause the violation of the rights of guardians. In spite of the application of
Article 120 of the Islamic Penal Code, the justification of retribution in case of
doubt is not consistent with the provisions of Article 303 of the Islamic Penal
Code and the principle of incompatibility, because in the case of suspicion and
the inability to prove, a sentence of retribution is issued. Paying attention to the
necessity of defense, which is expressed by the phrase "truth of the principle of
defense” in note 2 of article 302, and paying attention to the conscious action
of the defender, which is discussed in paragraph c of article 156, means that the
defender who is actually the attacker is not free from retaliation. It is definitely
not possible to consider today's blasphemous readings, which were given in
the votes of defense-oriented conditions and that the defender has a weapon
and has the same responsibility as the attacker in terms of custom, rationality
and criminology, despite the possibility of initial or subsequent escape for him,
as an example of incomplete legitimate defense. He considered him worthy of
revenge.
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