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One of the most important factors to the growth of international investment is
the trust of foreign investors in the judicial system of the host country and the
fair handling of disputes between these investors and government of that country.
Although there is no doubt about the necessity of this matter, it is very important
to determine the legal basis of the government's obligation to conduct the above-
mentioned proceedings and the limits of their obligations. One of the theories that
can be the basis of the government's commitment to provide a fair judicial system
in order to deal fairly with disputes caused by foreign investment, is the theory of
denial of justice by governments. A theory that emerged in international law from
the middle centuries of the Middle Ages and became a lever to protect the rights of
foreign nationals, including foreign merchants. Although this theory was cited by
arbitrators and international lawyers in many fields of international law, including
human rights, international arbitration and foreign investment, but, continuously,
its concept suffered ambiguity which necessitated more flexibility. After the major
changes in international investment law and its transformation into a separate branch
of legal science with its own resources, it raised serious doubts in the validity and
possibility of using the historical concepts of this branch of law, including the
concepts of the aforementioned theory. The question was that the theory can still
be used to protect the rights of foreign investors and whether the limitations of this
theory are still valid in protecting their rights or should a new basis be found to
pursue the aforementioned goal? In this article, the primary goal of the authors is to
remove the ambiguity from this historical theory and enumerate its examples using
the judicial procedure and to recognize it as much as possible. Like in the past, is this
theory with all its limitations the basis for foreign investors to enjoy justice? It seems
that despite the fact that this theory itself has lost its relevance in the subsequent
developments of foreign investment rights, it is still one of the definite examples
of the violation of the host governments and its lack of relevance is only due to
acceptance of more general standards in respect of the rights of foreign investors.
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2. Bilateral investment treaty (BIT)
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5. Exhaustion of Local Remedies
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1. The Ambatielos award, March (1956)

2. It would be inconceivable ... that [Art. 6(1)] should describe in detail the procedural guarantees afforded
to parties i. pending lawsuit and should not first protect that which alone makes it in fact possible to ben-
efit from such guarantees, that is, access t. court.Award of Golder v. United Kingdom (February 1975)

3. Abusive formalities or conditions

4. Award of Lion Mexico Consolidated LP v. United Mexican States (2021)

5. Award of Philis v. Greece (August 1991)

6. Technical Chamber of Greece
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1. ...was not able to institute proceedings, directly and independently
2. Targeted legislation
3. Paulsson (2005)
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1. Negation of Arbitration

2. Himpurna California Energy Ltd v. Indonesia, interim award (26 September 1999); final award (16
October 1999).

3. Failure to execute judgments
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3. Unreasonable Delay
4. Freeman (1938)
5. Fundamental breaches of due process
6. Irregularities in the conduct of the proceedings
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1. Petrobart Limite. Kyrgyzstan award (2005)

2. Arbitrariness

3. Elettronica Sicula SpA (ELSI) (US v. Italy) (1989) ICJ Reports 15
4. 1CSID Reports 569 (1990) 638.
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2. substantive
3. Freeman (1938)
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1. isolated action
(OFAQ) (s e (Sedens Y
3. The conduct of any State organ shall be considered an act of that State under international law, whether
the organ exercises legislative, executive, judicial or any other functions, whatever position it holds in the
organization of the State, and whatever its character as an organ of the central Government or o. territorial
unit of the State.
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1. Final action

2. The threshold of wrongfulness rather relates to the rigorousness (severity), endurance (continuity), de-
terminacy (finality) and efficacy (influence) of this conduct. Thus, the threshold tests the maturity of the
misconduct. Demirkol (2017)

3. rigorousness

4. endurance

5. endurance

6. efficacy
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1. exhaustion of local remedy
2. Ribicic (2020)
3. Award of Loewen Group, Inc. and Raymond L. Loewe. United States (2003)
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1. Chevron Corporation and Texaco Petroleum Corporatio. The Republic of Ecuador, Partial Award on the
Merits (2010)
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1. Agreement on Investment among the Governments of the Hong Kong Special Administrative Region
of the People’s Republic of China and the Member States of the Association of Southeast Asian Nations
(2017)

2. The Comprehensive Economic and Trade Agreement (CETA) i. free-trade agreement between Canada
and the European Union (2016)
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1. Knoll-Tudor loana (2008)

2. Award of Mr. Charles Arif V. Republic of Moldova, April (2013)

3. Final award of Binder V. The Czech Republic (2011)

4. Final award of Rumeli Telecom A.S. Telsim Mobil Telekomikasyon Hizmetleir A.S V. Republic of
Kazakhstan (2008)
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1. Minimum standard of treatment (MST)
2. The customary international law minimum standard of treatment of aliens refers to all customary in-
ternational law principles that protect the economic rights of aliens. Investment agreement between the
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