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Abstract

This article was written with the aim of investigating the relationship
between Law and Morality in Hart and Dworkin's thought. The
results of the research indicated that according to Hart, law and
Morality can be related in two ways. One is Transverse, which
includes the acceptance of morality principles in the Rule of
recognition and compliance with the minimum content of the laws
from a morality point of view. The other is the Inherent relationship,
which was the observance of the formal justice of the law, which
meant similar treatment with similar cases. Such an attitude is not
incompatible with the principles of positivism because it is only a
formal aspect. On the other hand, according to Dworkin, in Hard
legal cases, the judge has to solve the issue through the principles and
values that are the basis and fundamental area of the legal system. In
such cases, the judge examines the case and issues a final decision by
resorting to appropriate principles and morality values. In addition,
in Hard legal cases, the judge's role is not only to apply the laws, but
his duty is to interpret the laws. The judge should try to understand
the principles and values in such a way that the coherence and
integrity of the legal system, that is, the coordination of laws,
principles and values, is observed. Based on this, both Hart and
Dworkin acknowledged the role of morality in law, however, they
differed in their analysis and approach to this issue.
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Introduction

One of the most important topics in the field of philosophy of law is the relationship between law and
moral principles in such a way that different schools have been formed under the shadow of a special
attitude towards this issue. Among them is legal positivism. As a positivist, Hart said that law is a set of
rules that exist to facilitate relationships. He spoke about two categories of rules, i.e. Primary and
secondary rules, and added that the law is actually a collection of these two categories of rules. As one
of the prominent philosophers, Dworkin begins his philosophical thought by criticizing Hart's views.
His analysis is referred to as "Theory of the integrity of rights". Dworkin's main discussion begins with
the question that in the framework of Hart's theory, what should be done when a judge is faced with a
Hard Case? According to him, a convincing answer cannot be given by relying on Hart's thought. Based
on this, consider the position of Herbert Lionel Adolphus Hart (1907-1992) in the philosophy of law
and Ronald Dworkin (1931-2013), who is known as the most severe critic of positivism, In this article,
an attempt is made to examine the debate approach of these two thinkers towards the relationship

between law and morality.

Law as Rule from Hart's point of view:

According to Hart, law is a coordinated set of primary and secondary rules. Basic rules control human
behavior by creating responsibility. The rules of the second order do not control our behavior, but they
control the rules of the first order and create power and authority. (Hart, 2012, p. 93) Hart mentions
three types of secondary rules. The first rule is " Rule of recognition". A Rule of recognition is a rule or
a set of rules that provides a seties of critetia to distinguish "legal rule" from "illegal rule". Another
second rank rule is "Rule of change", which is the optional rule for the legislator to change or create a
new law. These series of rules are mechanisms for predicting changes in existing rules Finally, the third

category of the rules of the second rank is "Rule of adjudication". (Hart, 2012, pp. 91-99).

Hart vs. Durkin

Drukin tries to explain that Hart's legal positivism cannot explain the nature of the law. The basis of his
critique is based on four principles: First, rules are distinguishable from principles. Second, judges use
principles (in addition to rules). Third, the principles are part of the law and fourth, the main rule of
positivists, that is, the Rule of recognition, cannot validate the principles as law (Kress, 1984, p. 374).
Dworkin distinguishes between rules and principles. What we call law is actually a combination of rules
and principles. We realize this point in Hard cases. The judge can settle ordinary cases by referring to
the rules, without the need for principles; But in Hard cases, because the rules are not efficient, he

should analyze the Hard cases and deduce and issue the appropriate verdict by resorting to the legal
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principles and moral values that are the foundations of the legal system. Dworkin argues that if no
principle binds judges, no rule will bind them. The principles related to justice and unanimity in applying
the law are examples of binding principles. Therefore, according to Dworkin, without binding

principles, the rules will not be binding for the judge (Dworkin, 1977, p. 23).

Based on this, Dworkin speaks of the law as a coherent and comprehensive whole, and what
he means is that the judge should consider the entirety of the law as a coherent whole; That is, he should
not forget the spirit of the law, the basic principles and values of the legal system. Therefore, when
issuing a sentence, the judge must simultaneously take care of both areas of the legal system, i.e. pay
attention to both the rules that are established in the form of law and the principles and values that are
the basis of those rules and laws. The judge's ruling should provide the best interpretation of the law by
balancing the rules and principles, and the balance between the rules and principles. It is not possible
to give a sentence that is compatible with the legal rules, but inconsistent with the legal principles, and
a sentence that is compatible with the principles but violates the laws is also not acceptable. The best

judicial ruling is to harmonize and adapt both of them into a coherent whole.

Soft Positivism: Hart's Defensive Argument

Hart seems to have anticipated Dworkin's view that laws lack moral values. While on the contrary, Hart
claims that principle and morality, insofar as they are socially valid, are acceptable and may become the
ultimate criterion of legal validity of the rule of first rank. Adhering to the view that morality can be part
of the Rule of recognition, Hart called himself a soft positivist and emphasized that morality can be a
measure of the validity of law (Hart, 1983, p. 250). explaining that he proposes two types of legal
positivism. One is soft or inclusive positivism and the other is hard positivism. He calls his opinion soft
positivism; That is, in some cases, it is possible that the Rule of recognition itself includes moral
conditions as part of the definition of the law. Faced with complex cases, Hart insisted that judges may
agree to interpret them in terms of moral values, even if they disagree about which moral values should

apply in such cases.

Dworkin insisted that in such cases, the judges do not agree on the validity of the law, and
therefore, they must look from a theoretical point of view to determine the final result. Thus, if a soft
legal positivist believes that in complex matters, the Rule of recognition requires decision making
according to moral principles, it means that the Rule of recognition is no longer a social rule. (Bello,

2012, p. 54)

However, according to Dworkin, in Hard cases, the judge has to solve the issue through the

principles and values - which are the basis and the fundamental area of the legal system. These principles
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are a part of the law and are actually its foundation. Therefore, a judge who refers to these principles
and values in the process of solving a Hard legal case has not committed an act against the law. He did
not apply the law retroactively, nor did he establish a new law, because adherence to values and
principles in Hard cases is already foreseen in the law itself. Another point is that according to Dworkin,
in Hard cases, the judge's role is not to apply the rules, but to interpret the rules. That is, the judge must
try to understand the principles and values in such a way that the coherence and integrity of the legal
system, ie. the coordination of the rules, principles and values, as well as the previous judicial

procedures, are observed.

Dworkin's chain novel metaphor

To explain his own theory, Dworkin used a metaphor that was to become the central idea of his
philosophy of law: the chain novel. This image has loomed large in discussions about judicial
interpretation, in the same way that the Rawls’ image of the “veil of ignhorance” has in debates about
political justice. This metaphor rests on an analogy between law and literature. I.aw is compared to a
novel, but a collective one, which Dworkin describes in these terms: “In this enterprise a group of
novelists writes a novel seriatim; each novelist in the chain interprets the chapter he has been given in
order to write a new chapter, which is then added to what the next novelist receives, and so on.”
(Dworkin, 1986, p. 229). Wanting to emphasize the dual task of the judge — creating and interpreting —

Dworkin invented a literary genre in which critics are also narrators of the stories that they critique.

This collective work also involves some constraints, especially for the sake of coherence. In
fact, each writer is obliged to write a chapter that respects the logic and the chronology of the work as
a whole. Moreover, each of the writers has to form an idea of the overall story conveyed by the novel,
and use his or her chapter to try to enhance that idea. Applying this metaphor in the field of law,
Dworkin shows how judges are both narrators and interpreters of the law. In their decisions they
reinterpret law and contribute to its evolution. This metaphor thus brings two things to legal theory.
First, it clarifies the temporal character of the practice of law. The chain novelist has to make a link
between the written chapters and those to come. Thus Dworkin gives us an image of legal temporality,
in order to get beyond the alternative between conservatism and scepticism about the American

Constitution.

Conclusion

1. According to Hart, the reason for accepting moral principles in the legal system is the registration of
these principles in the formalizing rule; That is, extra-legal moral values enter the legal system through

the Rule of recognition, and for this reason, the judge can adhere to these values. But from Dworkin's
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point of view, the reason for accepting morality principles in the legal system is that legal officials,
carriers and agents of this legal system have accepted the validity and effectiveness of these principles
from an internal perspective. That is, these values are the values of those who live in the light of this
legal system and this system is supposed to rule over them. Usually, the foundations of the legal system
are the same values respected in that society, and if they are asked, do they really consider these
principles, for example, justice, fairness and equality of people before the law, valid? They will say yes,
we believe in these principles; Not because they are stated in the constitution, for example, but because
they consider them logical and moral. Therefore, even if the constitution was silent about them, we
believed in these principles and foundations. Therefore, contrary to Hart, the legal validity of these
principles is not due to the Rule of recognition, but it is due to the fact that the legal system is basically
built to protect the values accepted by the holders of that legal system. People have believed in these
values and foundations, then they established the legal system and rules to secure and guarantee these

values.

2. According to Hart, in Hard cases, the judge is only allowed to resort to those principles and
values that are the basis of the legal system in which he works; But according to Dworkin, in Hard legal
situations where the judge inevitably has to refer to values outside the legal system to find a solution to
the case and issue a verdict, he faces limitations and does not have absolute authority. He cannot refer

to any principle and value, but he can only adhere to the principles that are the basis of the legal system.

3. According to Hart, the job of the judge in Hard cases is to recognize the law and apply it, but
according to Dworkin, the role of the judge in Hard cases is not to apply the law, but his duty is to
interpret the law. That is, the judge must try to understand the principles and values in such a way that
the coherence and integrity of the legal system, i.e. the coordination of the rules, principles and values,

as well as the previous judicial procedures, are observed.
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1. The Chain Novel
2 . Veil of Ignorance
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1. Wanting to emphasize the dual task of the judge — creating and interpreting — Dworkin invented a literary
genre in which critics are also narrators of the stories that they critique.

2 . Narrative Coherence

3. Aesthetic hypothesis
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