10.30497/sj.2023.244987.1299

Bi-quarterly Scientific Journal of “Research Letter of Social Jurisprudence”,
Vol. 12, No. 1 (Serial 23), Autumn 2023 and Winter 2024

Research Paper]

A Consideration of Arsh al-Bagarat Sentence as a Result of Ifza
(a Reinvestigation into Article 664 of Islamic Penal Code)

Hamid Masjedsaraei” Received: 08/08/2023
Hassan Pourlotfollan™ Accepted: 19/12/2023
Abdolreza Eskandari™*

Shafi Abbasiasl™**

Abstract

Regardless of the consensus of the jurists about the proof of Ifza
compensation and mahr al-methl imposed on the man, the payment of "arsh
al-bakarat" in addition to mahr al-methl to an immature virgin woman who
has been violated or penetrated doubtfully or without her consent has always
been the source of disagreement in such a way that famous jurists consider it
necessary to pay arsh al-bagarat, but mostly the late or contemporary jurists
deny its necessity. This research, using a descriptive and analytical method,
tries to justify as distinct and dependable the non-famous points of view due
to their adherence to documentations such as the holy traditions, the
interference of arsh al-bagara in the mahr al-methl, the principle of bara’a
(acquittal) and the lack of legitimate evidence about the necessity of arsh al-
bagarat . After validating the claim, the approach of the conventional
legislator in clauses (a) and (b) of Article 664 of Islamic Penal Code has
been criticized due to their adopting the famous jurisprudential point of view
that considers the obligation of arsh al-bagarat in addition to mehr al-methl.
As a result, it is suggested to the legislator to remove arash al-bagarat.
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