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`��X 8� �Q#  	O� Z�� +.��y� �B� +t��/ u�X � �W��� t��/ �R#�� �    �B� �<��	B#
$� �� $PY-� 	��Q�. $�   	B
O�a  .�B�#�+        ,B4� �B�E#� � 	B#�� 5��	B� tB��/ N�B4=� �
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��p  �� �#�<  $B  	9  t#�W/ t��/ F���

�� T���-� "8�	�� 5��� D��* 	9%�� F�
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B9; .��B/
��� :"�Q9� $9#�< � 	�C� ���-� )�W/ N	� ) +���#�� 1391 +X\ 68 BB67 .( "	B�  F�

�� �Q# Z#� "	
O� �� ��-#�� "��� $  	�� $��/  8� t��/ $�$#U/   �B� $B  �<���   "	B4�
� � Z
WP�� � �4% ����4�� � "�� ��R<	�       �B9� x�9B%��  �By� `BP� +N��B� ���X

�    +,BR� ��	BX 8� 5�� � 	#��� ��X ,R� +��R<	� �/�� $� ��	
*� � �*���-� ���
$
!� )���� � v���� �#�* � .�# +������ � ���� ��� ��� ��  	B< ���� $��	� � �*��� 

)�����+� 1370 +]3q + 65 .( 8� �Q# �7����	��O��� .�  ���/ F�S��� :O� $� u���
$� Z# 	9; �# s# D7��6 N	� $  	�	O�W� F�7  �B�� $�-R%�� �� ���/ �7  	B#���+ 

T�W��� 	#�� ���/ $RP� 	%�� .��/�� :#�7 �<	� D7��6 8� ) +F���1391q + 13.(  
$��� �+ 5S=� "��	# �� $e��� F�/ �%. # Z#� `��X  DB*� 	BO�W� "��	  $B    �B��

�     ��B� ZB# DB7��6 $B� ��� $�-R%�� +"	���6 $� ��	
*� Z
�   	B%��� �B��   �B��
� $� �Q�-R%�� ,R� ��	X .��8   "�B� ��R�Pg �Q# �P�� � $  ������ )�X� 5
�

8��|� �� �7 �<	� 	����� D*� +  }B���� F� �Q�B-R%�� t��/ ,R� ��	X    }B�9� �B�
!� D��	� � ���O�D-
� �#� .   ,BR� ��	BX F��� �� Z# D7��6 N	� u�X .��#� �k�

 �B� t��/ ,R� ��	X �� 5
� �� �W��� t��/ 8���� � $�-��	� �=R� �Q�-R%��  	B9�� .
� �� .�
� .��#� $���        	B%�� "	B% }BO�� ,BR� ��	BX r#��B/ � 	#�� t��/ $  	���
),e�� ��<��� N�O� +�1370q + 51 .( ��BQ9� F�=W� ��  �B
� F    tB��/ �� �Q�B-R%��

8� ���/ $#U/ �� $  �<���     "�=�B*� �B� .��B�� $  F������ Z�%� � $�-�� D*�� "	4�
8� .�# .C  ���B� ��� D7��6 ��     �B� �Q�B-R%�� � tB��/ )�BS� 8�  	B�� .�   $B���
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� ��  $  ��»�
[ �Q�-R%��    �B� tB��/ $Bc
�� � D*� t��/ 8�  	B%��. «) �B=W�F 
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B9; tB��/ N�B4=� .�B
� � F�BQ# ��y�
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���  D-
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���  D-�� t���� �� �� .��/) +Z
�*��1349q + 259.(  
"��	# � 5�U/ ��       $B� +���Bc/ �8��B�� F�B
� � j#��B% $B� $��/ �� � ��� F�<    �By�

�� $� ���/ 	*� 
�F��c/ �/�� Z�%� 5 :
6 �7 ���c/ ��� F��� $  F�   "�B�� �9
�
���X +,y9� � }
� ��-#�� D*� �7 �#��� i�-�  $B� ��     � $B��<�� +�BQ�=< ���BX

 \M�� DP4� � �� �7 �?��W� i�-� �/ 	#��� �*��� $�V�*$#U/    +	B#��� $#�B-/ �
c
�� $ b Z#� N	� ���  	<��7 :��# D7��6 8� t��/�� .     F��Bc/ u�B� � $B  $Bh�C

$�  ��� 5X� .��9�         �kB� +DB*� ��B~c/ �?��BW� $B� �B���� � �?��BW� � �#�-/ ��
$� Z
�< �c� , ��� �7�� $  D*� 5#V  �	B�� ����8 ��O� � .�# D7��6 8�  ��

�� ���/ �Q�-R%�� 5
� ,< ��9�� )V	�*� � 	   8� �B��  ,< ���/ �#��� ��� $  �%
#�c9� +	%��� :�� �� �� �Q�-R%�� ,R� ��	X $� �%.  

�!� $#��#9; �	��	� �SM�� ���� .�. $�  �y�+   $B���#k6 �#�!� $#�� � $  $h�C
"��X ���C 8� �7�� � $ ��; dD*� �W��� t��/ $#�y� +"	%1  � , �B�� 8�   �� $B#�y� ZB#

���� �y� ���9� "� �	�� ��� +  5��O��U
<     +F���BX� �B#w� � ��B�  ���� .��# �����
D*� $���#k6 �� t��/ u��X �9W# t��M� �y�.2  �B� D���X 8�" 412    ���Bc/ .���B� �

$� .��# Fw� Z#� �� $c
��      � $�B%�	� �y�	B� �� �Q�B-R%�� DBP� ��kQ����� $  ,
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"�� ���/ j*�/ D7��6 N	� u�X +�� D
�<� F� F��� $h�C D*�. )��+  ZB#�   N	B�
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< :»�� }�g ��" 412    ���Bc/ .���B�
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� � "	#��� �p� N���� D �% )���   "	B% ��kB��� .��4/ s��� $� $�%� "��7 .      N�Bc�� $BR9#� �B� "�B�� )V	�B*�
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� T���X �< "��7 �� t��M� +D-
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��  N	� u�X $  ���-  "��	# 	*�$#U/ �� ���  �Q�-R%�� 8���� F��� ��   	9�B-��
�� �� }���� ���  ���� .��# �y� � ������ ��� �<��  $  �Q# "��	# ��� +	%��$�  ���B� 
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  DBB*� "	BB% $BB���#k6 �B
� .�BB��C ���BBO� N�BBy� � tBB��/ 8� tB#�W/ ) +���BB#�� 1391 +
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l6 $  F��pC $� ���/ F��� �Q�-R%�� ,R� ��	X 8�  �� ���  ������ a��� �� ��� 	#C
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*� , ��� 	#�� ��kQ����� )�� bP<� � �k�
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9  ,<��� �� $� $  u�S�� � D��	�   .��9�
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$�  N	� � ��PO/ � �
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t��/ �u�X �	�P� $�-R%�� F��� �P
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B9;    $B  	B99 
 F��c/ � ��	� Z# .�
� s
R=/ +.��#� ���kQ�����D*� $�-�� �-W�� �� ���/+  �B� ��#8" 

5 ���c/ .����1         $BP��W� �B% DB��p $BR�C �BQ� +$�B-�� F��Bc/ �� ��~c/ �?��W� $
P 
����� D-
� F��c/ ���� $� . Z
9h�<$�  `�����" 512 C .���� +��	B� �*�� Z
# 

»��� $���#k6 ��-�� D*��7� +���/ 8� �% . D�B-� ��-�� ��	� $  F���/   $B�  $B9#�<
�� �*��      	B<	� �Q�B-R%�� DB*��7� ���Bc/ .���B� ����O� ����� 	#�� 	%��. ... «

� �� �
� $��� �� $� �9�*�" 274       ���B/ �� ���B�� ���B/ $
=BS/ $B  ��-� ���� .����
 .���� "����� �Q�-R%�� ���� $
=S/   �Q�B-R%�� 8���� F��� "��� $  	�	O�W� +	��

=/ $� �=
PR/ +���/ ��	� F��c/ � ��	� .�# .�
� s
R) +�9
R*�1388q + 42.(  
��� .���� }��" D
��R�� F����   ,B�� �B7 .�# D7��6 8� ���/ ��� +���� F�<  8�

�% �-W�� ��	� � F��c/    .���B� 	B��� � "��� ,#	O/ �Q�-R%�� D*��7� ��-#��
���c/   	B< $B��� �� .�  ZB#�   �B� ��B*��" 415   ���Bc/ .��B�+   u�Bg �Q�B-R%��  ��

� $� F���� �� N?�� $�R�� ,R� Z� +	#���      �B# sB# F�B��O/ +���B/ �7 ��4�� $P��
��	� F���O/ � .���R�Pg 8� �=� 	9; D#�	� N��W�� .  ��	
B*� $� D�-� {��X $�R�� ���

�� ���/ �Q�-R%�� D*��7�     �B� }B�� $B  ��B-�� u?7" 13   �B�� .���B�"   F��B��
D
��R�� ���� F�< �� �" 24  $B� ��	� �*�� Z
#C .����      Z
�B-M� "�B�� `B
/�/
��	
*� �� $
e���� "	99 ��X "��� �# ��� 5X� $� "	99  	%�� .�� }�g" 21   .���B�

�� � ��	� �*�� Z
#C" 413 ���c/ .���+       �B# tB���� \MB% DB���� 5B�� "���

                                                            
1 . "��5 ���c/ .���� :»D-
� �/��c/ ���� $� ����� $P��W� �% D��p �Q� D*� i�-�� �/��c/ ���/ �?��W� $
P .« 
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{��X $�-R%�� � � "�� .��#� � D���� N	� ���X+       �B# $�WB% ���O�B*� 5B�� "�B��
{��X ��	9#��� �� ��	
*� $� 	%�� . F��c/ � ��	� Z# .�
� F�#��/ .�9h�C +Z#����9�

   N�BR�� ���B/ `BP� ,R� ��	X � s
R=/ N	� Z#� ��� � D*� "	�� 5e��    �B
� $B
P�
5��� D*� F��-/+ Z#	�  {
��/ $   DP4� � ��-�� D*��7� ,#	O/30  � �� k� "8��
��" 3   �B�� .���B�"   DB
��R�� F��B��         `BP� ��B� ��	BX DB4� �W��B� ���B� F�B<

N�R�� � � "�� $
P� Z#�  N�BR�� "��� ,R� }�� $  F���/ D
W�� �
� ����   "	B%
�� �
� .��#� � D-
� ���=��       �#�B���/ +��B��� �	B� � �Q�B-Q%�� DB*��7� ,#	O/

�� `P� ��� ��	X F��� ���� �c#� �� . V $B�R� Z#�   DB*� �B ^ $B� N8    Z
���B� � $B 
Z
9; � $c
�� Z#� >?� �	�� 8� � "	�� v���� Z#� $� ��#�S/$ �� D* 	#C.  

3. �a���% i,DA �> ���� � 8��7� H,?"�  
�� �?g� ������ $� ���c/ TV�X� �R#��C ���O� N�y� �    �V�BS�� �B4�C j*�/ $  �%

$� F	
��/  u�S� D*  �B� .��	99    	B*�)Kirkland, 1868, p. 65( .�   Z
B�<     bB
P  ��B*��
 $B� "	99 	
��/ 8� )�S�� s# .	��*� F��� $  �/���	��   u�BS�    $�B-� 	B9��� "	B99    +F	B9�

 +�
P�/ +5O� � 5�� D�
�  � ��V +F��k� ...�� N�c�� �� i�-�� F��c/ )���� +�
� 	��%.  

1;3 .�a���% i,DA �> ���� H,?"�  
�R#��C ��O� � ���/ �� $�=� �-  $�   .��BQ# jB*�/ F	
��/ �V�S�� $  �%   ��

$� F���   �B� ���� $P��W� ��� +DW=9� .��C D*   	B<)Kirkland, 1868, p. 97 .(  $B� N8V
,4� $���� $  N�4=� Z#� � ���/ $  D*� � ^ �� .�����8�� .C ��	S� Z#�/  ���B� +	9%��   8�

	
��/ F��� ���c/ N�R�� � ��pC �#�*�9% �B�� .��	99    	B%��)Baskind et al, 2013, p. 98 .(
�� �k�      �B� i�B-�� ���B/ .��	B99 	
��/ 8� F��
-� $  .��#� ��O� u?7    TV�BX� +	��B%

��� i�-�� ���/ �R#��C ���  � .��	99 	
��/ 	��% .  $B  	# Z#� �� �#�R#��C ��kQ�����
  �B� 	9�-< ��~c/ 8� F���
� D#��� }��-� .��	99 	
��/ ]��B7     $B��� 8� .�B�#� .�B   

"�?� +Z#���/  $� ��~c/ $� \�M� ��8�
��� .� ��  .��#�+     �B
� F�BQ# ��#�B�� ��8�
���
"	#�� 5e�� .��#� F��� ��	� ��� .C 8� F��� .��#� ��O� � $  F��� d	��.  

2;3 .A �> ���� w�,)��a���% i,D  
1;2;3 .�&�: ��7�  

       $B  F��Bc/ +	B�C �BR#��C ��BO� � ���B/ � ���c/ N�4=� 8� $  �=#�W/ $� $��/ ��
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�*�� b 7 .��	9%��� � "	99 	
��/ .�
��� ���� � $� 	��
�  $��� F	
��/ N?�� $  F�  ��
$�  "�7 .�
� "��-� ��g �� :M6 .�%���      $B� �� N?B�� ZB#� .�B�#� �B/ 	9#���   DB*

u�S� )���� +	9��*�� "	99  �� ���� "	�� Z#���/ 	��
� )Stein, 1999, p. 125(.  

2;2;3 .ml� ��7�  

�� $�=� �X�M%� $� �e�� ��c/  :BM6 8� V�  Z���� 5#��/ 8� l6 $  �%   a	B99 
.C +"	�� $� �� u�S� D* �� "	99  	9��*� .    �BR#��C ��BO� }B�g $  D*� �4#	� �k�
$BB��7��� �|#�BB< +�BB< DBB ���  � �BB< ... ���BB� 	BB��� i�BB-�� �BBe�� � �BB7 .�BB����8��

)Stein, 1999, p. 145.(  

3;2;3 . 1���&I ��7�  

 V�  b���� }#�g 8� $  DW=9� .��C D* $� � $  	9#�� F��c/ �� �/��	7 ��c/
�� ���X D�	7 s# N�c�� �# T���X +�
�    "	9B-� F�B� � x�-�� ���	7 � �<V�  $�

��� $� $RP� 	99  W=9� .��C D*   �B�� �B9
� $B  �/��	7 � �<V�  }#�g 8� D   	9B%��
D*� .��#� �PX� u	<. $�  Z
�<     �B� q�MB%� �<�B� �BR#��C ��O� � �g�7   �9#��B9�

�� $�7�9% �/��	7 �# � �#�#� +�R��� ���/ .�;  	��%)Stein, 1999, p. 165.(  

4. �a���% i,DA �> 14��a��� � Y.,�  
��   .C � $  .��#� ��O� u?7     ���B� D
WB�� Z
B
�/ F��B*�� � F�4� �Q�-R%��

�� ���/ .��� �Q��Q; Z

�/ F��� F�4� �Q�-R%�� �R#��C ��O� � +	%��   \MB% D��
8� t����  D*� .�# D7��6 .�� .�# D7��6 8� t��/ �4� TV�X� .��#� ��O� � �k�   �4�

N8V �Q�-R%��  �  Z#	� +	��Q#	R# N��P�     B���� \MB% $  {
��/   +.�B# DB7��6 8� t
�� "	
��� $�-R%�� �% .$�   Z
�<      $�B-�� F�B� �� $�B-R%�� �g�B7     8� .��/�B� $B  	B��

$� :��# D7��6  	%�� .�~# .)��      $B� �� tB���� +�BR#��C ��BO� � $R�C      F�BQ# bB���
"�  t#�W/ 	�� .     �B� .��B#� ��BO� � �Q�B-R%�� �B4� }���/ � +Z#����9�     �BR#��C ��BO�

�� ��/t��/ ���� $  D=� .1 �� ���� .��#� ��O� � �Q�-R%�� 5��O� �R#��C � �
� .
�Q�-R%�� �k�2 $� �� �R#��C ��O� �    .��9�	9#���Z

W/ D4� ������ F    \MB% t
PR/

                                                            
1. Insolvency. 
2. Bankruptcy. 
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� F8�*8�� � t����  "��� t#�W/ .�~# �����  	��)Kilburn, 2012, p. 245.(  ���BQ9< �k�    $B 
� t����  �R#��C ��O� �� :��# D7��6 8� �c� ��4��  	9 $�  ���B�    8� �� $�B*��7 ZB#�

� $BB  �� DBB��  .��BB� F��BB*�� �� D
WBB�� ZBB#� 8� DBB��  DBB�� � 	��BB*� F��BB# ��  �BB
�
� F��BB# F��BB*��   �� $BB  F�BBS��� D
WBB�� $BB� $BB��/ �BB� �� "�� � +�� $BB� .	��BB*�

:
6 �� ���� :#�6 	<: F8�*8�� F��� �#1   �B� �B7 D
W��    � 	B9  F��BR�< DB��   �B#
� D�� $  	< "8��� �<	� b#U/ F��*�� $� :#�< b
=S/ $� D* .�~#2 	��� :����� .

	��� .�< �� �� �� k� a�
% � $� .��/   �Q�B-R%�� .���� D=< � "�
* 5S� � `
/�/
��� "	<��� �R#��C )Frieze, 2004, p. 316( .   ���Bc/ $B�#V � v���� Z#� $���M�%�7

:
6 
�N�� Z9O� � D*� "	% �9       DB*� $�B%��� tB���� ��B~c/ 8� DB#��� DB4� �#�< .
$� Z
�< .�-R# 8� N��� ��S/ �R#��C ��O� � D�*�9�    �B� tB��/ .�B�   �Q�B-R%��
$�  $��� Z#� $  F� D*� "	#�� ���� �O��� ��� 	9%�� �Q#	R# N��P� � N8V � .�  $���

Z%�� F��� $� +`P�� ���
� .	% �*���     � �Q�B-R%�� � tB��/ �B4� � �X�S�7�
�� $�7��6 �R#��C �%.  

1;4 .�a���% i,DA �> Y.,� H,?"�  
Z#� �� t��/ "��C $��� 	�� :    8� .��/�B� D �B% �B# \M% s# .C � $  ���� ��
W��

  	B%�� 	
B*��* � :��# D7��6 )Frieze, 2004, p. 245( .     8� $B  �4��B/ 5B��� bB�R�
$� t��/ t#�W/  D*�� D*� ��~c/ $� .C q�S�7� N	� 	#C+ $�  $���   tB��/ �4� $  F�

� ,�� $W��� N��/ $� }PW�� +D*� .��#� ��O� � �Q�-R%�� �
y� $  �R#��C ��O�  8�
���� ���O� � �O
O� q�M%� �� .����� ���/ 8� 	%��+ $�   $B���     � }
�	B/ �B� $B  F�

 �� $B  �R#��C �Q�-R%�� .���� 8� "8�� 5S�       tB��/ 8� �B%�� ��BpC � N�BR�� $B� ��B�
   / "���B� ZB#� +DB*� .�8���� #U  �B� 	B
   �B%)Warren, 1999, p. 85( . .�B�<    $B  $B���

$�=� 	%+ $� ��kQ����� +5S� Z#� 5#^     bB��� F��B� 8���B�  ���� D
W�� F8�*8�� )���
D*� �7 ,4� D
��W� .Z#����9� +    B�� 5B��  F8�B*8�� $B� �#�R#��C ��kQ����� $��/ D
W

�� Z
=���� � .��#� 8� D#���   $B� DB*� .���R�Pg 5��O�   $B���      �B�4� .�B�8 �B/ $B  F�
�� �9� ��R<	� 8� .���Pg D*��7� 8� �� .�~# +��R<	� D
W��  	B#���.    v�B��� Z
B�<

                                                            
1. Reorganization. 
2. Liquidation. 
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�� ����      	B9��	� ��B~c/ \�BM� �� tB��/ �B4� $  �% .�  ���B�     .��B#� ��BO� � $B  
�� ��kQ����� �� O
�� �4��/"�
% $� D�-� $  �   DB*� $�%� .�Q�-R%�� F8�*8�� F�<

$�  $��� $� $�-R%�� TV�X� $  F�  N?�� �� TV�X� $RP� "��� ����7�� D�� D#��� 8� �49/
    �B� 8�B[C .���BR�Pg 8� DB#��� F��� .��#� )���� b
=S/ 	��� T�W#�* �Q�-R%��  +�B�  

�c/ \�M� T���X �Q�-R%�� �4� $  D*� �4#	�    �B7 ���B�W� 5�B% $B  	%�� F�  ��
�R# D
��W� 8� �� F��c/ F�<"  2 D*� "� ���� ���c/ .����.  

$� �R#��C � t��/ t#�W/ 8� $  F�Q# $��/ 5��� b�R� �� D*    $B  DB*� Z#� 	#C
D7��6 u�X      DB*� .�#	B� .	B% $�7�9B% tB���� `��� +	
*��* � .�# .	�� 

)Bevan, 1994, p. 265( .� Z#� �� q�S7 "��%� .��/   ��BO� F��kQ����� F��9<�� $� F�
Z
� ���c/ ��O� .�
-
�  �Q�-R%��   ��B�p� F��� $  +��� 	��� 5P� .��8�* 5P���

� t��/ "� ���� �y� ���9� �� >?� � ��
W� 	��: D-M�  �� .�B# .���8�� )���� $R9#�  ��
	<	� :%�6 �<	� .���8�� $R9#� N� � �6 	��� $  ����� .C D7�   	B����� +D*� "	
*�

 8��B|� )flectcher, 2009, p. 3 & UNCITRAL, 2005, p. 46.(    +N� ��B
W� Z
B
�/ �
$� ���� D�-� t��/ �� ��� ����8 +.C � "�� ���/ �Q9#	O� .�#�� $�    ���B/ $B  �%
� 8� 	
*��* .��8 	4��� D7��6 a��� 	#C .     �B� ��kBQ����� �BR#��C ��BO� � �B��   �B��

� �9
���� �� $  �c�C   �<	B� DB7��6 F��� ���� �Q# .�#	� 	��     +��	B� "	B9#C F�B<
)� $;��� )��  �� �� �BPW� .�# D7��6 .��/ ���� (  �B� � kB��     tB���� $B  �B%

$�7�9% �� ���/ .	% �� 	���/ �< F�9��  s#	%�� DP� � Z#� 8� :1( �< .�#	� $  	9;
8� :����� *� ���
� :��#� ZR
� +D )��  �<	B� D7��6 F��� 	O� )�� ����   :#�B<

��	�. 2( �<	� F�<   ��� +DB*� ��B�
� :����� 8� .�#	�     8� tB���� �B��� )�B� � $B;
��� :��# D7��6  	%��)Marsh, 2008, p. 186.(       ZB#� 8� sB# �B< �B*��� $B� $��� �

� �� $�7��6 DP� �%.  

1;1;4 .�,�� C>�6 �,!� � Y.,�1  

    .��B/ �B��� )�B� � $  ������ Z�%� ���� �� �� �% �# � \M% s# $  ���Q9<
	O� .�   �4�C$� ��� +��	� �� )�6 �� $�7�9% t���� +8��|� �� .�~# .�# 	���/  �B% .
Z#� D*� D��� � �� �9��� �7 D
W��+ Z#	�    F��B� :���B�� $� .�#	� �<�� $  $���

                                                            
1. cash-flow insolvency. 
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	O�  D7��6 D4� �4�C .� ��	� �*��* +.�# )Kilburn, 2012, p. 341(  )�B_� $  d
.C 8��� �� �� � .��/ Z<�  .C A��B� 8� �� �� D* $  D-�� :RP� .��    "�B/�  )�B�

D*� "�  .      DB4� )�B6 $B� :���B�� 5#	B�/ .�R�� .�#	� $  D*� ���Q9< �Q# D���
.C 	
*��* � Z# D7��6 ��	� �� .   BP� Z#	B9; F��� $B  �-  �k�   DB*� 5BPc� s

� �/��X  ��� Z# D7��6 .��/ $       N?B�� tB���� +	B%�� $�B%�	� �� A�S�M� a	
*�
�� �� .#�y� 	9���< D
W�� Z#�b   u�BX +.��#� ��O� � .�# 8� D7��6 N	� u�X

8� D7��6 N	� )� �� ���/ u�g �� ���/ t��/ �� Z#� t��/ ��� d	�� m
< �9
9;  � "��
�� �R#��C ��O� �c9� .��#� u?7 ��� �Q�-R%�� N?�� $�    ��BR�Pg TV�BX� $ ��; d�%

���c� ��X $�          �B� .�#	B� )�B� A��B� }B#�g 8� :9B# DB��#� F��B� .�B   	B%�� 
)Kilburn, 2012, p. 200(. �� �� �=��/ Z
9; �k�  �4�9� ���< � � $�/�7 �Q�=� �� .��/

��� �Q�-R%�� N?�� $� �% d $ ��;����� 9O/
9� �� 	����#Z  Q�B-R%��+� ���� B#D 
	� \M% F8�*8��#.�  D7��68�� �#.�  D*�u	< �  �4�CO� \M% uk�
 BO�  B#� 

��O�� 	�#.� ��� 	%��.  )�S� � ,4� Z#�9 +11 +12  �13   �BR#��C �Q�-R%�� .����
�� $��/ :
6 ��~c/ D
��W� v�� $�       >��B�� $B�� � DB*� "	B% �B9
�P  B
$ C 
B#Z  F�B< 

4/ F8�*8��
$ #s 	� \M% j*�/ F���7�*8�� ��g#.� �� �
���	  $  D*� D��8�� $�
 �#s W� �	�
Z $� W��
D  B*� i�P��
"	  � B#.�   �� �B7 $B#U/    v��B% � "�B��
"8�/ F� ��� 8�[C ��#	.  

2;1;4 .���)B��� �,!� � Y.,�1   

�#��� $R9#� 8� D*� ����� t��/ v�� Z#�  .��B/ ��� �� D �% �# � \M% s# F�< 
D�-� .��#� D7��6 �<	� $� 	
*��* F�< "	%r*�6 u�=  +  �<	B� �#��    a	B9#C F�B<

.��#� $� 	%�� $�%�	� ��  $��� \��7 �#��� +$���8��/ }�g $  F�2 �<	� 8� .��#�  .��#�<
	%�� ���  )Unnibhavi, 2010, p. 92( . ZB#�     �Bc9� �<�B� tB��/ $B���    �Q�B-R%�� $B�

� �� +	�C $  �#�9W� �% .8� Z#�  "	% $�=� +��»�c9� �<�� �� �Q�-R%�� $�  �B% «
Z#� � $  u�g N��/ �
� t��/ v��     Z���#kB6 �B� +tB���� ��c94��� D
W�� �� �
�� F�<

�� +��� F��	O� 8� 	9���/      �B/ 	B< $B��� A��B  $� $  	9< DX�� �� $� "� �k� }#�g

                                                            
1. Balance sheet insolvency. 
2. Net assets. 



 ����� $8��9. �������102 
����� $1399   ���� Y.,��a���% � 
���� 1.,DA H�G) �> 
,�> +I�>�2 B�  

 

78 

:��# 	�����  �P�� 8� ���  $���� � \M�� �/	� �g ��8��|� �O
O� .� �k�   ���BX
� �BBR#��C ��BBO� � +tBB��/ v�BB� ZBB#� }BBO�/ "�� :
BB6 5BB� d"	BB#�� �BB9
� 1(  N?BB��

     �B� $
=BS/ �B# F8�B*8�� a�
B% � $� ��9� �7 $  �Q�-R%��  � +�B%  ZB#�   +DB���
m
< ��� ���X .�#	� �� .���R�Pg .�
� �O���/ $��� �
� .2(   8� �O���B/ �BOW��   }B#�g

�
� "� �k�� ��R<	� � .�~# . � F��*�� ���� ��
�7�  D4� ��R<	� F��� ��X�� Z����
:��# D7��6 .   ���B��� ����B� .��#� ��O� � $  D*� F�
; .��< T�O
� $9#�� Z#�

N�� �� .Z#����9�+     D
WB�� F8�B*8�� $B� ��9� ������ ����� .��#� ��O� � $R9#� ��S/
.C $�-R%��  ��O� � $  $����� +,#��C �R#��C     � $B ��; dDB-
� �B��� }���� +�%

�� D�� +F8�*8�� �4� s�  $� .�      .�B�9# $B����� 8� .���BR�Pg Z�%�8�� � t����
$� �� DX�� �� $� $  	< �* :����� �  	B< .���* )Hamilton, 2000, p. 298( .  T�B9
�

,< "��	# Z#�   �BW��� �Bc� � t��/ $#�y� �� F��
-� ����7     N�By� � .�B# DB7��6 8�
8� ���p� �� � $�R�� � .C 8���� $  �� .��#� "���< "��� �*��� � ���/ F�*  DB*� .

`*�9�� $  F�R#�� �k�  �B� ���c/ �4� 8� D��
X � F�S��� D
W�� ��    Z
B�< 	B%��
D*� "��	# .   DB*� F��C�B# .�#�B% "��	# Z#� ���
� �*��� D4�  $B   ��BQ9<�   $B 

� q�S7 ����8�� )�����  D7��6 �#.� � 5X�� .������%   DB7��6 � � B#Z 
$� � )?�7� .���R�Pg$ � ���� C#	 +$� D*� ZR�� �7� ���X
F�� #�  F�����)  jB*�/

.���R�Pg ( 5S� .��9� D�/ )��	� "��� �7 Q�-R%�� F����   �B� $B���� . B����b 
D�/ ���  5S�7 .�	� .�	� $  D*�9W� $R9#� `-  �  B�� j*�/ +�� t���� �� 
Z 

$��� #	�� �� �
Z  ������*#T�W W/

Z �� B#"	  $B   �7� �B� B
����  ��B-�a   �B���/ �B7�# 
`-  F�S��� � 	9  :c9* �� �� .  

�� t���� $  �c�C 8� $  D*� � ^ $� N8V +t��/ 8� v�� Z#� �� $���� �    .�BR�� �B��
�<	� D7��6 )�� F�< "	% �#��� +A�  r*�6 �� �PW�  �<	B� F��     +DB-
� "	B9#C � �B<

  $B� N�P� �� ��R<	� ����� Z
9; � t���� .���R�Pg 8� D#��� F��� �#�R#��C ��kQ�����
�� F��c/ D
��W� b��� 8� t��/ $� +	9#���  $��� $� ��R<	� $h��9; $  F�    DB7��6 	B���

�� :��# $��/ �� $R9#� $� r*�6 .��/ �� �#��� 	�� ���<	� �#  $B
/C F�<   +��	B� �� A�
$��� �� �OP/ N�c� +	< �� .� �P�� Z
9; 8� $����c� �OP/ $����   $B  D*� �/��X

� �<	� D7��6 s�  F��*�� 	%��� ���/ D
W�� $� .�  .   ��BO� � �B9�� Z
�< ��
$� F��� t���� $  ���Q9< +�R#��C  �<	B� D7��6 D4� ���
� �* .��C D*   F�B<
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/C$ �R# A� :��# 8� �� �� �� ��� ��� 8��6      �� 5B�� +	B%�� tB���� $B���8��/ x�*�
D-
� $����c� .)��  �� .��#� ��O� � 5�� Z
�< N�c�� $R�C 	%�� ��8�c� )���� 	���/.  

$�  Z%�� ��y9� t��/ v���� .	% �/+ D*� � ^ $� N8V $      �BR#��C ��BO� � �=��B/
8�  $  D*� �W��� +�9� ����F� .�# u�=  t���� \M% �#��� +$���8��/ �� }���� � �

<	�	 .Z#� N�� �k� �W��� t��/ �� t��/ v��1 �9� �2 "	
��� 	�� .�< $���� ��O� � $  	9;
�� t��/ +�R#��C �� +"��� A�� ���� $� $-=�      �BOP/ �B9� � �BO
O� t��/ s# .��9�

��� 8� ZR
� +�% t��/ Z#� �_ � $  �c�C  $B� �<        DB7��6 � �B#��� u�B=  N	B� �g�B7
�<	� �� +D*�<  D=� .��/ $         ���B� D
WB�� sB# $B� ��B9� �B
� tB��/ v�� Z#� TV�X�

����/�� 8� $� D7��6 �� �9� � �O
O� ��� Z
�< $  �%  � .�B
� ,4�    � tB��/ v�B�
Z#� ���O� N�y� �� ������ �O
�� ���/�� ���  	9  )Hamilton, 2000, p. 324.(  

5 . Y.,� +-S\� � �a���% 1.,DA H�G) >�a���  
R#��C ���O� N�y�� $� �Q# "8����       �B�� $
=BS/ $B� tB��/ ,�B7 )���  	B%��+   $BRP�

�� $��/ $��c/ $� $� F�<          	B# +���BO� N�By� ZB#� +�#�B6��� F�<��B�  � "	B�C D*
���/ 8� D#��� 8� �/���  �� �� .���R�Pg 8� D#��� �R#�� 	��+ $�  �$�� � $  F�  ���X

�R�Pg $� $  F��� D#�4� t���� ���/ 8� D#����� ��� .�� 	#C   DB7��6 .���� �
7U/
)�� +D*� .���Pg  DB* �� $R�C      "�?B� tB���� ���B/ 8� DB#��� .	
B�      b��B� �B�

.���� $� $  ��	%�� �� ��� �� �7       $B  $BW��� N�B� ��	B�8 DB*� ZR�� �<�� +	#C
� ���� �� )�S�� .C �#8�/ � 	
��/ $� +	%��     �B
� ���B� �
pUB/ DB�/ �	% .8�   �#�B*
��     � �B7 F��B� �� DB
��W� }#�g 8� $  �=� �<	X D*� ZR�� +���/ )���� b
=S/ }O�/

"����7 .�� .��#�< �� F��C      .��B�� F�<��B� � 	��B% ��BR
� +	B��     F��
B-� ��	B%��
$� ��� $W��� �S��� 	#C .� Z
�< *��"E#� $��/ �R#��C ��O� +��   ���B/ D��8�� $� F�

$BB� 8� ���BBc/ bBBX�� � �� 8� DBBy���� }BB#�g � $BB  d�� .���BBR�Pg 5BB��O�  DBB#�4�
Z#� D#��� �c9� �<  �B� :/��c/ b��� � ���/ ����/8�� $�  �B%.3 8�   "�
B% $BP��   F�B<

�� ���/ 8� �R#��C ��O� ��#��� $� .��/ 8� ���/ b��M/��c/ ��=�  B#�g   ��B���� }B#��/ }
$� $� ��  F���     �B�� "��B%� +	B< $B��� �7 F��c/ D
��W� $� 	����� $  .   � ,B4� ZB#�

                                                            
1. Actual Insolvency. 
2. Technical Insolvency. 
3. Business turnaround. 
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��* 8� F�
��P� .����u�S� 8� D#��� � �Q�-R%�� 8� "�=�*�    i�BS� �BR#��C "	99 
20051 :
6 D*� "	% �9
�+ �� Z#� 8� Z
�U/ $  {
��/     �B���� � �O#�B�/ +$B�
� }#�g

8� D*  .��
[ >�% �# 	�C� $�����      DB*� $B9#�<�6 � ���B� F�B<)Albanesi and 

Nosal, 2018, p. 32.(  )�* $
�?X� �PX� �p� �7��2005      ��B�� DB�/ ��B�� )�BO��� ��
$� $  ���� � D7��6 N	� DP� ��8a "	�C� .�Q�-R%�� $� 	��   �Bc� �# t��/ D
W��

.�# D7��6 8�2 $�-�� 	�� )Albanesi and Nosal, 2018, p. 32(  �B7 F��� 	9�-� �  ��
Z#� ,�=< 5S� 	��  .�
� .����.  

D�� +�R#��C ��O� � $R�C $� $��/ �� �9�� Z
�< ��    $B� sB�  $� t��� �� �7 �<
�� t����    � v?Bg� .�	B� �7 D
��W� .� $��� � �� Z
=���� b���*�7 N�	�� +	9��
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��� Z
9; .	% ,<��� �� $ ��; d	99  
 �4�C� �/��X F��# D�� 8� $   � TV�B���� 	9�P��       �B��� � �B-� .�B  .�B496 �B6

"	% `R/�� .���
��W� .��8 � $  	9�-<  "�B�C �� $  	9�-
� ���� .�9 � � 	��   .�B 
 �B7 D
W�� +D��  $B� ��   	B�8�	�� �B�7 . $B�  Z
B�<     �B# 5BS� 5B#^ �g�B7  .���B� "8

� t���� ���/ ���c/ b��� +�R#��C �Q�-R%�� .�R�� �/��X    8��B�� �B� �� $  D*� �#k6
$
�?�� $� F� `/��� ���*��7 D��  sB# .	%   ����	B�� F�B*  � �� 8� ��#�B��   5B��O�

�/ .���R�Pg ����8 �* "���� $     	B%�� +	�B-#�� �B6 )Coleman, 1999, p. 85.( �   +5B��O�
�  N�y��� }�� .��#� ���O�" 507 ���c/ .����+ �  $B� .���R�Pg 5#��/ ���X   $B���

�� +���/ ���c/ Z#� F��� 	9���/ $� �# 	9#��� i�M��� �X�SM� 5��� �# 5
 � +���   �B7
�#	� Z#� $
=S/ 	9<	� �� D#���U� .  F��B� �X�7 ��#��� ��; .�	9; D
W�� Z#� $����

 DB-
� $�-R%�� ���/d   /�	B4W/ ��B#8  �	B� � $B  �       ���	BX �B# 5B
 � DB�� � .�B�8
�#	� $� $
=S/         $B� � .���BR�Pg .�B�< $B� D�B-� jBO� �B% ��� ���/ F��   .��B
�

� .���Pg "� $  �/���
�7� �	� � ��O� ���/ � �� 	9<��7 )�Y-� 	��  	<��M� .C
D%� .� Z#� � ���/ $  D*� ���� �/��X     �B� }B�� 	B%�� ,
�BS/ Z#� t��M� $ " 
508 �� � �� D#���" 473 �� ���c/ .���� $� 	���/  	B#��� ������ ����� ,
�S/ .  $B����

�  F���� F����� N8V +���/ b��M/��c/ .�
  �=�   ����B-7 8� F�
��P� F��� $  	#C
$� "	9#C �������  ^�M/� ,
�S/ Z#� +���  ���9��� .�  ZB#�     � DB�� :BO� +��B*��

                                                            
1. The Bankruptcy Abuse Prevention And Consumer Protection Act (2005). 
2. Insolvency. 
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Z#� �?X� F��� �� D
W�� 	9%�� )Greene et al, 2017, p. 1098.(  

                                                            
1. General Motors (GM). 
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Abstract 
The role of traders in the economy of any society requires the legislator to 
set rules and regulations regarding the actions and activities of a 
businessman. One of these requirements is the determination of bankruptcy 
standards. One of the conditions for issuing a bankruptcy order is a 
insolvency of merchant. Since the concept and conditions of a insolvency are 
not strictly defined by the legislator, there is disagreement in the legal 
doctrine and consequently in the precedent. In this regard, the present study 
is based on the question of the nature of the insolvency with a comparative 
approach and analyzes the laws of Iran and the American legal system to 
explain the concept of the insolvency, its causes and its various aspects. The 
findings indicate that there are differences between the two legal systems 
studied regarding the concept of insolvency and the conditions for its 
realization. The American legal system is more supportive of traders than 
creditors in terms of social justice views. In the US legal system, the concept 
of insolvency is more focused on the actual insolvency and on the balance 
sheet, but according to Iranian precedent, the notion of insolvency is based 
on an overview of the asset status of the merchant and in some cases, the 
actual insolvency has been considered as a criterion. In this study, after 
reviewing these cases, the appropriate solution is explained. 

Key words: Bankruptcy, Cash-flow Insolvency, Balance Sheet Insolvency, 

Reorganization. 
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