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1. Circumstances Precluding Wrongfulness. 
2. Consent. 
3. Force Majeure. 
4. Self-defence. 
5. Countermeasures. 
6. Distress. 
7. Necessity. 
8. ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001, Arts. 20-

25; ILC Draft articles on the responsibility of international organizations 2011, arts. 20-25. 
9. Rainbow Warrior (New Zealand/France), UNRIAA, vol. XX, p. 217 (1990), para. 75. 



 ����� _4��5% 0��/�6�100 	�
�� _1398  ,�# i$A> �; 	@ k��� � ��n@ � 4���Z m��;  0��� �# ��+H. �# j��M� ...  
 

133 

1 .4���Z m��;  
 ) *l� � ��!�� v���)  ���<�      ��D� ! H�GD� ! �D��
� Q�D7?# sD(  �(�D�����% H

��# �# ���� �< �� F��� . ��% )�
�� � .-�a# H���»�%���%«1  �
��� �� )�)1846 ( !
¡»�:�
8�«2  �
�� (� )�)1936(   D� ���D�#�$%�� ! sD(GR� u�V8 .)    ��D��E dR
D�!)1914( .

u�V8 � '�%)    .6!�D� .@����� u�V8 ! Z:�6 ! )
�!� ��
# �<� ��(�� � Z:�6 dR
�!
� ����#�$%�� ! s(GR� .	<R0)  Q! ���D7� �<� � ����E dR
�!.     �< D�� ��!�D� )D�

F�� '	* )Heathcote, 2010, p. 492.( ��T� � H	� # ����   ��!�D� v�� q�V;
'�DD�� �y���DD7�� 	DD�� . ��DDi�0 �DD;��»x�
DD�!���«3  Q!� ��DDT� � v�DD� sDD( �� �E

�#   D� �� �E .!� ��DU�� �� Q�7�� �� Z(�(�� ! 	< *�	<:)     sD( ���D<�»  �D
[ }D�  �D<
�«4  !
�  H� ���»� y���#�;«5  s( 	� �8 �� �E ! '�% ��"#» �D�
�h }�«6   ! Z(�D
<�

'�� Y�� �8�` 	��.      ��Di�0 �DS( �D;�� )D% F�� ���� � Z(�» 9DS0«7  !»� ) D�
«8 
D ���0  )% ��h»=(��«9 �� �T� �� n: ���h10 �#�$%�� ! s(GR� ���7� �<� � ���

�# -Y	 �� -!�  �D%   DD   !�D�R� �� _��D; �� ��!�D�H   D� ! ��DT�)   �D<�   9D^� sD( ��
�
[ '��� �	�R� ���T� 	�� )Heathcote, 2010, p. 492.(  

�#�y� ��!�� ��
# 	(�� )% F�� )��8 9��� ) U� Z(�11 ��!�� !  )D�     �DU( ���D<�   ��
	* 9f�� $(��8 9�� d��?RP # t^! ���� 9#��� .   D� �#�Dy� ��!�D�)       Q�D7?# sD( ���D<�

 ��T� � Z(�
<�Z
� 9R��� �# ��"# )�� �!���      )���RD1# ���D^�P# � 	D(�� )D% �*
�� F(���12     FD1
� �� D*�� ZD(� v�D��# )�! m
0 )� ! .     ��!�D� v�D� )D� 9D��8 �

                                                                                                                                         
1. Krakow. 
2. Ethiopia. 
3. Grotius. 
4. Subjective Right. 
5. Self-Preservation. 
6. Natural Right. 
7. Hegel. 
8. Fichte. 
9. Reich. 
10. Neutrality. 
11. Military Necessity. 
12. For example see: Geneva Convention for the Amelioration of the Condition of the Wounded 

and Sick in Armed Forces in the Field of 12 August 1949 (GCI), art. 33(2); Geneva 
Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949 
(GCIV), arts. 49(2), 53, 55(3), 108(2). 
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� �#�y�.@: Hayashi, 2010, pp. 57-59. 

1. Essential Interest. 
2. Self-help. 

3 .(��� �(1U
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$ # 9#�*� �* )LG&E Energy 
Corp., LG&E Capital Corp., and LG&E International, Inc. v. Argentine Republic, ICSID 

Case Nº ARB/02/1, 3 October 2006, para. 247.(  
4. The MV “SAIGA” (No. 2) Case, Saint Vincent and the Grenadines v. Guinea, 1 July 1999, 

paras. 191-192. 
5. International Community as a whole.  
6. CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB018, 

25 May 2005, para. 325. 
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1. Grave and Imminent Peril. 
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1. Czechoslovakia. 
2. Danube. 
3. Variant C. 
4. Special Agreement between the Republic of Hungary and the Slovakia Republic for 

Submission to the International Court of Justice of the Differences between them Concerning 
the Gabčíkovo-Nagymaros Project, 2 July 1993. 
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1. Duty to Reparation. 
2. Gabčíkovo-Nagymaros Project (Hungary v. Slovakia), I.C.J. Reports 1997, para. 48. 
3. Ibid., Dissenting Opinion of Judge Herczegh, p. 189. 
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1. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territories 

Advisory Opinion, ICJ Rep 2004, paras. 140-141. 
2. Right to Self-Determination. 

3 . ���(Z
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D
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Q�� F�� -����� )East Timor Case (Portugal v. Australia), ICJ Rep. 1995, para 29.(  

4. Gabčíkovo-Nagymaros Project (Hungary v. Slovakia), I.C.J. Reports 1997, Separate 
opinion of Judge Kooijmans, para. 34. 

5. CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB018, 
25 May 2005, paras. 323-324. 
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1. Ibid., para. 134. 
2. Enron Corporation and Ponderosa Assets, L.P. v Argentine Republic (“Enron v 

Argentina”), ICSID Case No. ARB/01/3, Award of 22 May 2007. 
3. LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc. v. Argentine 

Republic, ICSID Case Nº ARB/02/1, 3 October 2006, paras. 247,254. 
4. Public Order. 
5. LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc. v. Argentine 

Republic, ICSID Case Nº ARB/02/1, 3 October 2006, para. 239. 
6. Ibid., para. 256. 
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1. Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. 

The Argentine Republic, ICSID Case No. ARB0726, 8 December 2016, para. 716. 
2. Ibid., para. 718. 
3. The MV “SAIGA” (No. 2) Case, Saint Vincent and the Grenadines v. Guinea, 1 July 1999, 

para. 133. 
4. Exclusive Economic Zone. 
5. The MV “SAIGA” (No. 2) Case, Saint Vincent and the Grenadines v. Guinea, 1 July 1999, 

paras. 135-136. 
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2. Necessity may not be invoked by a State ... . 
3. ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001,  

Commentaries of art. 23, para. 1. 
4. Unforeseen. 
5. Irresistible. 
6. ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001, 

Commentaries of art. 25, para. 2. 
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Abstract 
Before Gabcikovo-Nagymaros's case in the International Court of Justice, 
the effects and requirements of the necessity defense which is long-standing 
in international law were unclear. In this case, the Court declares that the 
necessity is accepted only in exceptional condition and as the only means of 
safeguarding an essential interest of the state against a grave and imminent 
peril. The state must not have contributed to the occurrence of the state of 
necessity and the act must not have seriously impaired an essential interest 
of the state towards which the obligation existed. In addition to the 
International Court of Justice, other international courts, including the 
International Tribunal for the Law of the Sea and the ICSID, have also dealt 
with necessity and its effects and requirements. The findings of these courts 
are the basis of the formulation of necessity in Draft Articles on the 
Responsibility of States (2001) and Draft Articles on the Responsibility of 
International Organizations (2011). 
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